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[The following Eulogium was delivered before the Bar of Philadelphia, on the 
14th November, 1829, at their request, by the late Hon. Joseph Hopkinson, 
LL. D., Judge of the Eastern District of Pennsylvania.) 


Tue death of every good man isa loss to the community, 
and an affliction to his friends, Buit, in ordinary cases, the 
impression made by such events is light and transieut. Near- 
est relatives and dearest friends of the departed, return from 
the grave to their accustomed occupations, and plunging into 
the business and pleasures of the world, the lessons of death 
are soon forgotten—the body will be refreshed by sleep and 
food; the mind will be attracted by the objects of interest 
which surround it. This is a good and wise providence; 
for, if the traces of grief, so often repeated by such privations 
were to sink more deeply and durably into the heart, life 
would be a succession of sorrows, a dark and weary pilgrim- 


age; and we should be unfitted to discharge the indispensable 
duties of our existence. Man was nof madeto mourn. This 
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is not always so. Death, as if to vindicate his power and 
enforce respect, sometimes strikes a victim, whose virtues 
were so rare, whose usefulness was so rich; whose example, 
so pure and bright, and whose intercourse was so endearing, 
that the interests of society are sorely smitten by the blow, 
and the loss is of universal concern. Such is the calamity 
we now commemorate and deplore. 

Bushrod Washington, was the eldest son of John A. Wash- 
ington esq., of Bushfield, in the county of Westmoreland, 
and state of Virginia. Bushrod, was the maiden name of 
his mother, who was a lady of fine fortune, polished education 
and manners, and of one of the best families in Virginia. His 
father was the brother of, and next in age to general George 
Washington, and was a gentleman of great worth, of a strong 
mind, and highly respected. He was repeatedly elected a 
representative in the state legislature, and was an active and 
useful magistrate of the county. The utmost attention was 
paid to the early education of Bushrod, and his diligence and 
capacity turned to the utmost advantage all the means of 
improvement offered to him. Having passed through his 
preparatory studies, he entered into the college of William 
and Mary for the completion of his instruction. ‘The war of 
the revolution was then raging, which not only laid waste 
our fair and flourishing fields, and the dwellings of domestic 
happiness, but overwhelmed the sequestered streams of intel- 
lectual improvement. About this period, the enemy turned 
his arms to the south, and Virginia was invaded by a British 
force under the command of lord Cornwallis. The flame of 
patriotism, which afterwards burnt so bright and strong in 
the bosom of the man, was kindled in the boy, and young 
Washington discarded his academic gown for the uniform of 
a soldier, and his books of science for the implements of war. 
He joined a volunteer troop of horse, and served under the 
command of general Lee, whose daring courage and ceaseless 
activity kept all under his orders, and particularly the cavalry, 
in a constant and dangerous employment. The invasion 
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being turned to another direction, Bushrod, with his come 
panions, returned to their homes. 

In the following winter, that is, in the winter of 1781, he 
came to this city to study the law, under the auspices of his 
uncle, general Washington, and was by him placed under 
the direction of James Wilson esq., an eminent counsellor, 
and afterwards a judge of the supreme court of the United 
States. At this early period of the life of Bushrod, he was 
distinguished by the peculiar and parental regard and patron- 
age of his uncle, who introduced him into the best society of 
our city, and supplied him, liberally, with all proper indul- 
gences aud pleasures. Having completed his legal studies 
with exemplary diligence and success, he went back to his 
native state to enter upon the practice of his profession, in 
which he soon acquired reputation and employment. In 
1787 he was elected to the house of delegates; and was, in 
the following year, a member of the convention of Virginia 
which adopted the constitution of the United States. In the 
performance of the duties.of these high appointments, he 
evinced, although a young man, the manly decision of pur- 
pose, the strong and clear judgment, the natural, unaffected 
eloquence, and the intangible integrity, which constituted the 
elements of his character throughout life. After this period 
he moved to Alexandria, where he resided, in the practice 
of his profession, for several years. But the sphere of action 
was here teo narrow for his powers, and he sought a wider 
theatre and a more arduous competition, at the bar of Rich- 
mond. His reputation rose so rapidly, and he stood so pro- 
minent, even amongst the great lawyers of that city, that in 
1798, he was selected by John Adams, then the president of 
the United States, to ll the vacancy on the bench of the su- 
preme court of the United States, occasioned by the death of 
judge Iredell. Judge Washington was but thirty-six years 
old when he was placed beside the Cokes and the Hardwickes 
of America, as their associate and equal in the administration 
of the laws and justice of the country. What station ip 
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human affairs is more dignified, more important, more respon- 
sible? Unlike any other judicial tribunal in its constitution 
and powers, the supreme court of the United States sits in 
final judgment, not only upon the fortunes and rights of indi- 
viduals, but over the authority, proceedings, and privileges 
of sovereign states, bound to each other by a solemn compact 
of union, and held by this tribunal to the full and faithful 
performance of the terms of that compact. The rights and 
the safety of each member of this majestic confederation; the 
prosperity, the honour, and the destiny of the whole, depend, 
mainly, on the learning, intelligence, the integrity, and un- 
fettered independence of this court. 

It was the singular fortune, and the distinguished merit, of 
president Adams, to bring upon this bench, two of its most 
brilliant ornaments. Virginia has the honour of having pro- 
duced them both. You, my brethren of the bar, and our 
brethren in every part of these United States, who are inti- 
mately acquainted with the official labours of the present 
chief justice, with their vital importance to the firm establish- 
ment and practical! operations of the government under which 
we live, you will not refuse your assent to the opinion, that 
if the president who raised John Marshall to that office, had 
not earned the gratitude of this people, by any other act of 
his life, he has done euough by this appointment to be held 
as a benefactor to his country. You also know how much 
he added to the debt by giving us judge Washington. 

It is not my purpose to be minute in detailing the private 
life and domestic history of judge Washington, nor to dwell 
upon incidents connected with them—such topics belong to 
his biographer. We are here to speak of him in his high 
office of an administrator of the laws—to call to your recollec- 
tion the intellectual and moral qualifications which gave so 
much dignity; so much learning; such integrity; such un- 
wearied attention; such patient, searching, and penetrating 
investigation, and such clear and grand results to all his 
labours. All the influence he possessed over the hearts and 
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understandings of his hearers, the profound respect he always 
commanded, were purely moral and intellectual. In his per- 
son and manner there was nothing peculiarly impressive, to 
give a reverence to weakness; he achieved nothing by violence, 
or an arrogant exercise of oflicial authority, but he obtained 
from the proudest the deference that was due to him; and 
from the most refractory, implicit obedience. He had that 
temperate, but inflexible firmness, which grew on a just con- 
fidence in himself, and is the courage of superior minds. 
Where is the man who, with manners so simple and free; 
with a disposition so kind and social; with a diffidence so true 
and unpresuming in his private intercourse, could yet main- 
tain, in the discharge of his public duties, an independence 
more uncompromising; a dignity more imposing; a resolution 
more intrepid, than judge Washington. In the many years 
of his presidency in your courts, counsellors and advocates 
have stood before him, clothed with all the consideration 
which learning, talents, and private worth could bring to 
them; personally beloved and admired by the judge, who 
delighted to praise and exalt their merits; but who has seen 
the influence of their character or of his respect for it, rise to 
the height of the bench, or bring him, for a moment, down 
from it. I appeal to you, my brethren, can any one of you, 
high or humble in the profession, name an instance in which 
he turned his eye or his ear from the cause, to regard the 
importance of the suitor or the rank of his counsel. All were 
listened to with equal patience, and received equal justice at 
his hands. He knew the cause only by the evidence, and 
decided it only by the law. Who is there among you, and I 
address great and asp'ring men, who can boast of any power 
over this judge beyond the strength of his argument? Who 
is there who can reproach him with inattention and neglect? 
Which of you could hood-wink his vigilance, or shake his 
firmness? Have you not seen him check with a word ora 
look undue pretensions, and encourage and sustain the difii- 
dent? He loved you—he respected you—he was proud of 
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you—but he yielded not a jot of his independence; he gave 
not a line of his duty, to any of you. Look back upon the 
experience of more than thirty years, and say whether one 
act of his life can subtract from this tribute of truth and 
justice. 


Few, very few men, who have been distinguished on the 


judgment seat of the law, have possessed higher qualifications, 
natural and acquired, for the station, than judge Washington. 
And this is equally true, whether we look to the illustrious 
individuals who have graced the courts of the United States, 
or extend the view to the country from which so much of 
our judicial knowledge has been derived. He was wise, as 
well as learned; sagacious and searching in the pursuit and 
discovery of truth, and faithful to it beyond the touch of cor- 
ruption, or the diffidence of fear. He was cautious, consider- 
ate, and slow in forming a judgment; and steady, but not 
obstinate, in his adherence to it. No man was more willing 
to listen to an argument against his opinion; to receive it 
with candour, or to yield to it with more manliness, if it con- 
vinced him of an error. He was too honest, and too proud 
to surrender himself to the undue influence of any man; the 
menaces of any power, or the seductions of any interest; but 
he was as tractable as humility to the force of truth, as obe- 
dient as filial duty to the voice of reason. When he gave up 
an opinion, he did it not grudgingly, or with reluctant qualifi- 
cations and saving explanations; it was abandoned at once, 
and he rejoiced more than any one at his escape from it. It 
is only a mind conscious of its strength, and governed by the 
highest principles of integrity, that can make such sacrifices, 
not only without any feeling of humiliation, but with unaffect- 
ed satisfaction. 

Although the professional studies of judge Washington 
were deep and extensive, and had been prosecuted with the 
most exact attention, he was, by no means, what is called a 
ease hunting lawyer. He knew how far he should yield to 
authority, without giving himself up to it without examination 
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or reflection. His reading, his experience, his knowledge, 
and the resources of his own mind, were all brought into ac- 
tion in the performance of his duties. He was, as every safe 
judge must be, respectful of the authority of decided cases, 
but equally discriminating and careful in applying them. He 
had not the weak and dangerous ambition, which would 
shape the law to its own notions and purposes, nor the con- 
temptible vanity to disregard the wisdom and learning of 
others. Honesty, sincerity, and good faith were the elements 
of his public, as they were of his private conduct and charac- 
ter. There was a frankness, sometimes a playfulness in his 
manners, which, nevertheless, detracted nothing from the re- 
spect due to his station. He scorned the tricks and solemn 
contrivances by which inferior men endeavour to attract 
attention and seem to be wise. There was nothing artificial 
about him; but he showed his opinions, his feelings, and him- 
self, as in truth they were. He avoided equally a rash confi- 
dence, an authoritative annunciation of his own sentiments, 
and an unbecoming subserviency to others. He had no 
dealing with mysteries and subtleties, but practised a straight- 
going simplicity in every thing, which gained the understand- 
ings of those he would convince, and brought them, willingly, 
to his opinion. “Judges,’’ says lord Bacon, “must beware of 
hard constructions and strained inferences, for there is no 
worse torture than the torture of the laws.’ The same great 
man well described our judge when he said, “It is no grace 
to a judge first to find that which he might have heard, in 
due time, from the bar; or to show his quickness of conceit 
in cutting off evidence or counsel too short. Let not the 
judge meet the cause half way, nor give occasion to the party 
to say, his counsel and proofs were not heard.”” Who was 
more patient in hearing than your departed friend? Who, 
more advised in deciding? The unfortunate suitor could not 
say that his “counsel and proofs were not heard,” and if he 
left the hall of justice disappointed and dissatisfied, he could 
not utter or feel a reproach upon the conduct of his judge. 
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We have already observed, that judge Washington, at a 
very early age, enjoyed the peculiar affection and patronage 
of his uncle, general Washington. The sagacity of the first 
of men was not deceived in selecting his favourite: the ma- 


turity of Bushrod more than justified this honourable distinc-. 


tion of his youth: On the decease of the general, he bequeath- 
ed to this beloved nephew his estate of Mount Vernon, which, 
says an eloquent and true friend of the judge, “was the resi- 
dence of this great patriot during the most brilliant periods of 
his life; the delightful retreat of his old age, the scene of his 
dying hours, and the spot where, by his own orders, his 
ashes now repose in the same tomb with his ancestors,” 
There also now rest the ashes of his nephew so beloved, so 
cherished, so respected by him. The sculptured monuments 
of conquerors may open and pour out their gorgeous tenants; 
the massy pyramids may he rent asunder, and the kings of 
earth break from their hidden recesses—but their glories will 
fade, and their lights be extinguished in the brighter efful- 
gence which will burst from the turf-covered sepulchre on 
the banks of the Potomac. 

Alexander, bequeathed his kingdom “to the most worthy,’ 
but left it to be decided by force or by fraud, by the devasta- 
tions of war or the blindness of chance, to whom the bequest 
should be awarded. Washington also gave his possessions 
to the most worthy; but with more wisdom and more virtue, 
designated the dear and honoured object of his bounty. To 
the nephew whose progress he had watched from his earliest 
step in life; whose success had gratified his fondest hopes, he 
delivered his paternal fields; his beloved home; his halls of 
meditation and chambers of repose. He also comuitted to 
him all his valuable public and private papers, and made him 
the active executor of his will. What a testimonial of con- 
fidence and affection!—and to say that it was well beslowed, 
is the highest praise that man can give to man, 

Judge Washington came to the bench of the supreme court 
ata period when its duties were exceedingly arduous and 
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interesting. The convulsions of Europe, which were felt in 
the United States, gave birth to questions of national and 
constitutional law, which involved in their consequences the 
honour and peace of our country, and which it was the right 
and duty of this court to hear and determine. Many of these 
questions, arising out of unprecedented circumstances in the 





positions and pretensions of the belligerent nations of 
Europe, and from our own peculiar relations with all 
of them, were new and difficult in themselves, and ren- 
dered more so by the dangers which threat«ned us on every 
side, and beset every course we might take. In such a state 
of things, when the passions of the people were agitated and 
inflamed, and these passions were necessarily communicated 
to our popwar assemblies, we may imagine the importance 
of having, in our system of government, one department 
which, firmly based upon a rock, lifted its head above the 
storm, and controlled its fury. Independent, truly indepen- 
dent, in all times and under ali circumstances, it yields neither 
to the influence of the executive, nor to the clamours of the 
multitude; but, standing upon the constitution, it defends it 
against every attack; and, det it never be forgotten, they will 
stand or fall together. “I believe before Heaven,” said the 
late president of the United States, “that the durability of this 
government depends upon that court.”” Immovable in its 
integrity, enlightened in its knowledge, patriotic in its designs, 
at the period I have alluded to, it understood perfectly its 
powers and its duties, and moving on with the moderation 
of true dignity and the confidence of conscious rectitude, no 
considerations of policy or popularity could change its course. 
This exalted tribunal, exalted by the trust and power reposed 
in it by the constitution, whose guardian it is, and scarcely 
less so by the qualifications of the great and good men who 
have exercised its powers, was then the ark of our safety; 
has continued to be so, and will be so while the constitution 
is the supreme law of the land, and the rights we enjoy under 
it, the sacred inheritance of every citizen of the United States. 
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Therefore it is that the enemies of our institutions; of our pros- 
perity and happiness; in a word—of our union, have been 
and are indefatigable in their efforts to undermine the au- 
thority of this court; to bring suspicion and contempt upon 
it; to paralize its strength and defame its character. Troy 
cannot fall while Hector lives. Never let an American, who 
loves his country, doubt that it is upon this tribunal, upon its 
independence, knowledge and purity; upon its being never 
touched by any species of corrupt influence, and never dis- 
graced by incapacity and ignorance, that the prosperity, 
freedom and happiuess of this people mainly depend. It 
is the regulating power of the complicated machine of our 
government; without it every part would be speedily thrown 
into disorder, and run wildly to confusion and min. If you 
shall live to see the day when Faction, whatever name it 
may assume, whether it shall call itself Sfate Rights, or what 
it will, shall succeed in breaking down this barrier of the 
constitution; this defence of every right you possess—be as- 
sured, and let the solemn truth sink deep into your hearts, 
there is an end of this government, of the union of these 
states and of all the happiness you enjoy under it. The great 
republican experiment now. for the first time put on trial; 
the question whether a people can govern themselves, will 
be pronounced to be a failure, and the friends of free insti- 
tutions must give them up. This is well known to your 
enemies every where, and therefore in all their discussions; 
in their popular harangues and festive toasts, the supreme 
court is a special object of bitter vituperation. We have, 
however, the pride and consolation to know that although 
this hostility has been waged almost from the adoption of the 
constitution, and has been supported by great and popular 
names, the court has continued silently to advance in the 
favour of the people; to fix its foundations deeper and firmer 
in their confidence, and to defeat and defy its assailants, by 
exhibiting, from year to year, the best evidence of its integrity 
and usefulness, This defence will never fail, while there is 
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virtue enough in the people to value the virtuous, and intelli- 
gence enough to know their own good. 

No man was ever better fitted to be a part of such a tribu- 
nal than judge Washington. We find him accordingly, at 
once participating in all its labours. To you I need not 
detail his services in this high station. You have witnessed 
them, they are recorded in the volumes of your libraries, and 
have often been the subjects of your studious contemplation. 
Still less is it necessary to remind you, particularly, of his 
proceedings in this district, which has, indeed, been the prin- 
cipal theatre of his judicial operations. Happily his decisions 
have been collected and published under his own eye, and 
will be to you, and to those who shall follow you, safe and 
luminous guides in various complicated and difficult branches 
of the law. In them you will see the extent and accuracy 
of the learning of the judge; his peculiar sagacity in perceiving, 
and skill in removing embarrassing obstructions, and passing 
through them to the true point of the controversy. The 
variety of his legal knowledge will not fail to excite your 
admiration;—you will find in these reports an astonishing 
mass of equity and common law; of national and constitutional 
law; of commercial and local law;—such are the onerous 
duties of an American judge; hardly to be credited in the 
country where different courts are constituted for the different 
departments of the science of jurisprudence. 

While I refer you to these instructive volumes for a know- 
ledge of the decisions of judge Washington, I should be unjust 
to my subject, were I to omit to remind you of a case which 
should never be forgotten by any citizen of this republic: It 
is a lesson of duty so impressive, so honourable to all con- 
cerned in it; and most of all to the commonwealth of which 
we are immediate members—I allude to the trial of general 
Michael Bright and others, on an indictment for obstructing 
the execution of the process of a court of the United States. 
It was tried in this city, in the spring of 1809, before judges 
Washington and Peters, 
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It is unnecessary for my purpose to state all the cireum- 
stances of this celebrated case. It is sufficient to say, that 
during the war of our revolution, Gideon Olmstead and 
others, having fallen into the hands of the enemy, were put 
on board of a British sloop, as prisoners of war, to be con- 
ducted to New York. During the passage, Olmstead and 
his companions rose on the British crew, took the vessel 
from them, and steered for a port in the United States. When 
within five miles of such a port, a brig, belonging to the 
state of Pennsylvania, came up with them and captured the 
sloop as a prize. She was brought to Philadelphia, and there 
libelled in the court of admiralty of the state, then established 
under an act of the state legislat ire. Olmstead and his asso- 
ciates filed their claim, and a judgment was rendered, giving 
one-fourth of the prize to them, and the remainder to the 
brig; that is, to the state of Pennsylvania, her owner. Olm- 
stead appealed to the court of appeals, established by con- 
gress; where the sentence of the court of admiralty was 
reversed, and the whole prize decreed to Olmstead; and pro- 
cess was issued, directing the marshal to sell the vessel and 
cargo, and pay the proceeds accordingly. 

The judge of the court of admiralty, delivered to David 
Rittenhouse, then treasurer of the state, the sum to which the 
state was entitled by the judgment of that court, but which, 
by the decree of reversal, belonged to Olmstead. This money, 
in the form of certificates, was in the possession of Mr. 
Rittenhouse at the time of his death, and then came into the 
hands of his daughters, as his representatives. The property 
was in this situation, when Olmstead filed his libel in the 
district court of the United States, then established under the 
new constitution, praying for the execution of the decree of 
the court of appeals. A decree was given by the district 
court, according to the prayer of the libel. This was in Janu- 
ary, 1803. Thus far the state of Pennsylvania had made no 
movement to assert her claim; but it was now necessary for 
her, either to surrender her pretensions to this money, or to 
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come forward and defend her citizens who were holding it 
only for her use, and in doing so, were exposed to the whole 
power of the federal judiciary. Accordingly, on the 2d of 
April, 1803, an act was passed by the legislature of Pennsyl- 
vania, requiring the representatives of Mr. Rittenhouse to 
pay the money into the state treasury; and directing a suit 
against them should they refuse. The governor of the state 
was also required to protect the just rights of the state, by 
any farther measures he might deem necessary; and also to 
protect the persons and property of the ladies from any pro- 
cess which might issue out of the federal court, in consequence 
of their obedience to this requisition. The act of assembly 
declared, that the exercise of jurisdiction by the court of 
appeals was illegally usurped, in contradiction to the just 
rights of Pennsylvania; and that the decree of reversal was 
null and void: So the decree of the district court. Pause, 
for a moment, to observe the awful positions in which these 
two sovereignties, that of the United States and that of Penn- 
sylvania, are now placed. The United States were bound to 
support with their whole force, the execution of the judgment 
of their court; and the government of Pennsylvania was 
ordered by its legislature to resist the execution of that judg- 
ment with the whole force of the state. We tremble even 
now to look back at the precipice on which we stood. A 
false step, on either side, might have been ruin to both. 
Nothing but the most calm and consummate prudence; the 
ntost disinterested and magnanimous patriotism, could have 
brought us safely through this mortal crisis. 

The district court hesitated to proceed. The question was 
one of great difficulty and delicacy; the anticipated conflict, 
terrible in the extreme. The process was suspended, that 
the case might be submitted to the supreme court; which, 
after a hearing, stood firmly to the constitution and the law, 
and commanded the district judge to issue the process required. 
It was issued. Many of you may remember with what an 
agonizing anxiety the result was awaited. Was a civil war 
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to tear the entrails of the state? and citizen to meet citizen 
in a deadly strife? Was our happy and prosperous career 
doomed to be so short?) Was this glorious union to dissolve 
in blood, after a few years, which had proved its unparalleled 
excellence; had poured, plenteously, bounties upon our land; 
had raised us from weakness, poverty, and obscurity, to the 
power and dignity of a great nation: which had given liberty, 
security, and wealth to a virtuous and industrious people, 
was all to be shattered and lost in an unnatural conflict? 
The process was issued; and the officer of the court had no 
choice but to execute it; and to compel obedience to it by 
the means.given to him by the law. General Michael Bright, 
commanding a brigade of the militia of Pennsylvania, received 
orders from the governor, immediately to have in readiness, 
such a portion of the militia under his command, as might 
be necessary to execute the orders, and to employ them to 
protect and defend the persons and property of the ‘represen- 
tatives of Mr. Rittenhouse from and against any process 
founded on the decree of the district court of the United 
States. A guard was accordingly placed by general Bright 
at the houses of these ladies; and he, with the other defendants 
in the indictment, opposed, with force, the eflorts of the mar- 
shal to serve the writ issued to him. ‘The process, however, 
was served; and the state relieved the ladies, not by waging 
war upon the United States, but by paying the money accord- 
ing to the judgment of the court. ‘This is enough of the 
history of this interesting case for our present object. It was 
for this resistance to the process of a court of the United 
States, that general Bright and others of his party, were in- 
dicted, and brought to trial before judges Washington and 
Peters, holding a circuit court of the United States. I have 
been thus particular in giving the outlines of this cause, be- 
cause it not only forms a remarkable era in the life of the 
judge, but also in the history of our country. At this moment 
it may furnish a salutary lesson and example to a sister state 
advancing too far in the path of opposition to the federal 
power. 
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In the course of the trial, and in deciding the various ques- 
tions of law which arose in it, the extraordinary judicial 
qualifications of our judge were shown in full relief. His 
learning; his patient hearing; his clear and discriminating 
sagacity; and, above all, his unhesitating fearlessness, were 
all conspicuous. No judge was ever better entitled to ex- 
claim, “ Fiat justitia; ruat celum.”’ 

Already I begin to dread the weariness of my hearers, or 
I should delight to recite to you some extracts from his 
opinions on these questions; and from his charge to the jury, 
in which his unrivalled talent, and consequent ascendancy, 
in performing that duty, are so finely manifested. In these, 
and in the kind but strong and impressive language he ad- 
dressed to the prisoners, when convicted and brought up for 
sentence, he unfolds his doctrines of the rights of courts and 
the rights of juries, equally respecting both. In his charge, 
he says, with his characteristic freedom—“Let me put the 
question seriously to the jury—will they have the vanity to 
think themselves wiser than all those who have passed 
opiniol.s upon this important guestion of law?”’ The relative 
rights and powers of the federal and state governments are 
also expounded on the soundest principles of the constitution. 
I can go no farther on this subject—I leave it reluctantly. 

The jury, a Philadelphia jury, were too intelligent and 
conscientious to disregard the law to indulge a natural and 
equitable disposition favourable to the defendants, who were 
found guilty of the charges laid in the indictment. 

Now, I pray you, mark the conduct of the people of Penn- 
sylvania, at this unprecedented, trying crisis. Can she recede 
from her absolufe assertion of right? Can she take back her 
unqualified menaces of resistance, and promises of protection 
to her citizens? <A judge, in himself a weak and helpless 
individual, supported by no power but the law, pronounces 
a sentence of criminal condemnation upon the assembled 
representatives of that people—upon their supreme executive 
authority; upon ¢hemselves ; and orders the minister of their 
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will, surrounded by a military force under his command, to 
acommon jail. And this is submitted to with a reverential 
awe; not a murmur from the prisoner; not a movement by 
the people to rescue him from a punishment inflicted upon 
him for obeying their mandates; for sustaining their authority, 
and defending their interests.) And why? Because the law 
had spoken—it was the judgment of the law. The people 
were wise and virtuous; they loved their country above all 
things; and to her they willingly surrendered their strength; 
their passions, their pride, and their interest. A jury of 
Pennsylvania, instructed and convinced that the supremacy 
of the law had been violated, gave up the offenders—their 
fellow-citizens, respected, and worthy of respect, to its pen- 
alties. Whata judge! how fearless in his duty! What a 
people! how magnanimous in their submission! How wor- 
thy of each other: no proud and passionate assertion of 
sovereignty; no violent menaces of insulted power; no re- 
bellious defiance of the federal authority; no inflammatory 
combinations to resist it, and to shatter, in their madness, the 
beautiful fabric of our union: in short, no nullification—a 
new and portentous word—but a calm and noble submission 
to the concentrated power of all the states, in a government 
made and adopted by all; which all are bound, by their 
solemn and pledged faith, by their hopes of peace, safety, 
and happiness, to maintain and obey. It is only by such 
efforts of patriotism that this great and growing republic can 
be preserved. If, whenever the pride of a state is offended, 
or her selfishness rebuked, she may assume an attitude of 
defiance; may pour her rash and angry menaces on her 
confederated sisters; may claim a sovereignty altogether 
independent of them; and acknowledge herself to be bound 
to the union by no ties, but such-as she may dissolve at 
pleasure, we do indeed hold our political existence by a most 
precarious tenure, and the future destinies of our country are 
as dark and uncertain as the past have been happy and glo- 
rious. 
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Happy is that country, and only that, where the laws are 
not only just and equal, but supreme and irresistible ;—where 
selfish interests and disorderly passions are curbed by an 
arm to which they must submit. We look back with horror 
and affright to the dark and troubled ages when a‘ cruel and 
gloomy superstition tyrannized over the people of Europe; 
dreaded alike by kings and people; by governments and 
individuals: before which the law had no force; justice no 
respect; and mercy no influence. The sublime precepts of 
morality, the kind and endearing charities; the true and 
rational reverence for a bountiful Creator, which are the 
elements and the life of our religion, were trampled upon in 
the reckless career of ambition, pride, and the lust of power. 
Nor was it much better when the arm of the warrior, and 
the sharpness of his sword determined every question of 
right; and held the weak in bondage to the strong; and the 
revengeful feuds of the great involved, in one common ruin, 
themselves and their humblest vassals. These disastrous 
days are gone, never to return. There is no power but the 
law, which is the power of a//; and those who administer it 
are the masters and the ministers of all. 

We approach the conelusion of this imperfect, but sincere 
tribute to the memory of a great and good man. We have 
viewed him in the health and vigour of his faculties; we 
must now behold him on the bed of sickness; his spirit de- 
pressed, his strength wasting, and the current of life ebbing 
to a close, 

If life be a wonderful and mysterious phenomenon, death 
is not less so. To see a spirit, ina moment quenched, which, 
but just now, was glowing with activity and intelligence, 
fraught with the knowledge of ages, and beaming with the 
lights of genius; to see the body, which was the habitation 
and the instrument of such a spirit, fall lifeless, immovable; 
pass into a rapid dissolution, and disappear for ever, is indeed 
wouderful and mysterious. 

“Jt seems hard,”’ says a fervid writerin an English journal, 
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“when a man has toiled high up the steep hill of knowledge, 
that he should be cast, like Sysyphus, downward in a moment; 
that he who has worn the day and wasted the night in gath- 
ering the gold of science, should be with all his wealth of 
learning, all his accumulations, made bankrupt at once. 
What becomes of all the riches of the soul, the piles and 
pyramids of precious thoughts which men heap together? 
Where is Shakspeare’s imagination? Bacon’s learning? 
Where is the sweet fancy of Sidney, the airy spirit of Fletch- 
er, and Milton’s thought severe? Methinks such things 
should not die and dissipate, when a hair ean live for centu- 
ries, and a brick of Egypt will last three thousand years,” 

We return to our subject to take leave of it. After con- 
templating a life so excellent in all things, as that of judge 
Washington, we may assuredly approach its termination 
without distrust. We cannot fear to find him wanting in 
the dignity and courage of virtue in the last duty of man—/o 
die; nor betraying any weak or unchristian reluctance to 
throw off “this mortal coil,’’ to enter into the brighter regions 
of an immortal existence. 

In the latter end of September, in the last year, he came 
to this city, on his way to Trenton, where he was to holda 
circuit court on the first day of October. I called to see him 
in the afternoon of the day after his arrival. He was full of 
animation and apparent health—he was, indeed, highly ex- 
hilerated—he spoke of his late visit to the springs; of the 
severe exercise he was able to undergo there ; of his climbing 
the high hills, without the least inconvenience, or any symp- 
toms of the shortness of breath that had formerly afflicted 
him. I remember well that, speaking of the business of his 
approaching courts, he made a quick movement, and said— 
«“] am now ready for any thing.”’ It was the last hour of 
his health. The next morning I made him another visit—he 
was entirely changed; he looked wearied and distressed ; he 
said he had passed a disturbed and sleepless night. He how- 
ever attributed his indisposition to a supper he had eaten, 
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which he thought had produced indigestion; and we both 
expressed a confidence that this derangement of his system 
would be but temporary. The next day he went on to 
Trenton, and got through the business of that court, although 
labouring under sickness and pain. On his return to Phi- 
ladelphia, his appearance bespoke how much he had suffered ; 
but we nevertheless hoped, from day to day, he would yet 
be able to attend his duties here. That hope was never 
realized. With repeated changes, as the remedies applied 
took effect, or the disease which afflicted him predominated, 
he was better and worse for several weeks, until the 26th 
day of November, when, in the language of the tablet which 
your justice and gratitude have erected to his memory, he 
died, “leaving to his professional brethren a spotless fame— 
and to his country, the learning, labour and wisdom of a 
long judicial life.”’ 


ART. II.—THE RIGHTS OF THE PUBLIC IN FRESH 
WATER RIVERS. 


Lorp Hate in his celebrated treatise de jure maris, has 
given a clear and distinct statement of the law as affecting the 
rights of the sovereign power in tide waters, but has said 
little of public or private rights, in waters above the flow and 
reflow of the tide. 

This is to be accounted for by the circumstance that almost 
all the important streams of England, are subject to the flow 
of the tides so far as they are navigable. 

We propose briefly to consider the rights of the sovereign 
power, in the extensive fresh water rivers of these United 
States. 
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The following proposition is believed to present the true 
doctrine on this subject. At common law, the right of 
sovereignty in public rivers above the flow of the tide is the 
same as in tide waters, except that the proprietors adjoining 
such rivers own the soil, ad filum aque. 

The doctrine of lord Hale has never been questioned by 
any respectable authority: he says that in England, the 
sovereign! “hath the propriety as well as the jurisdiction of 
the narrow seas,’”’ because he has a possession which is not 
compatible to a subject. This is the true reason why the 
sovereign is regarded by the law as the proprietor of the 
shore, and of the land covered with water. Every right of 
property is supposed to be derived from the sovereign, but no 
individual can have a right of property which is an exclusive 
right, where the occupation of the sovereign is necessary to 
maintain the interests of the public. An exclusive right of 
property may be acquired in the shore by wharves, &c., and 
the right thus acquired, may be evidenced by grant, or shown 
by prescription; but there can be no exclusive right in land 
covered by water, because wherever there is navigable 
water, the sovereign is trustee for the public, and the right of 
navigation cannot be alienated. Navigable waters may be 
narrowed by the sovereign, and a right of property may be 
acquired in the land reclaimed, but wherever the ordinary 
tides reach, and regularly flow, there is a right of navigation, 
of which the sovereign is but the trustee. 

Some difficulty has existed on this subject, from the pecu- 
liar nature of property reclaimed from the sea, which is a 
great waste where rights are acquired by occupation. There 
would seem to be in cases of encroachment, a right of election 
in the sovereign, where the purpresture is not a nuisance, 
whether structures shall be abated or maintained. When 
any structure erected on the shore is a nuisance, even the 
sovereign cannot sanction it, but otherwise he may abate it 
or “avert” it (to use the term of lord Hale), at his pleasure. 


' De Jure Maris, ch. 6. 
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« But,’ he says, “though the subject may thus have the 
propriety of a navigable river, part of a port, yet these cau- 
tions are to be added, viz. 

“1st. That the king hath yet a right of empire or govern- 
ment over it, in reference to the safety of the kingdom and to 
his customs, it being a member of a port. 

« 2d. That the people have a public interest—a jus publicum 
of passage and repassage with their goods by water, and 
must not be obstructed by nuisances or impeached by exac- 
tions. For the jus privaftum of the owner or proprietor is 
charged with and subject to that jus publicum which belongs 
to the king’s subjects; as the soil of an highway, which 
though in point of property, it may be a private man’s free- 
hold, yet it is charged with a public interest of the people, 
which may not be prejudiced or damnified.”’ 

Besides the jus publicum, which can never be “im- 
peached,” and the jus privatum, which may in some cases 
exist in the hands of a subject, there is the jus regium of the 
sovereign, which includes the right of propriety and the right 
of franchise. 

But there is another right says lord Hale, “ that belongs to 
the king jure prerogative, and is a distinct right from that 
of propriety ; for as before said, though the dominion either of 
franchise or propriety be lodged either by prescription or 
charter in a subject, yet it is charged or affected with that 
jus publicum that belongs to all men; and so it is charged 
or aflected with that jus regium or right of prerogative of 
the king, so far as the same is by law invested in the 
king.” 

The right of soil and the right of franchise may be de- 
parted with by the sovereign, and may exist in a subject, but in 
the first case the soil must be reclaimed from the waters, and 
in the second case, the franchise must be held of the sove- 
reign. 


' De Jure Maris, ch. 6. * De Portibus Maris. 
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In fresh water rivers above the flow of the tide, the right 
of property exists in adjoining proprietors, usgue ad filum 
aque although the sovereign is cursu aquarum, in pos- 
session of the bed of the river, and clothed with a jurisdic- 
tional and prerogative right. 

In some rivers of this class according to lord Hale, the king 
has: 

“1st. A right of franchise or privilege that no man may set 
up a common ferry for all passengers, without a prescription 
time out of mind, or a charter from the king. 

«He may make a ferry for his own use or the use of his 
family, but not for the common use of all.the king’s subjects 
passing that way; because it doth in consequent tend to a 
common charge, and is become a thing of common interest 
and use, and every man for his passage pays a toll, which is 
a common charge, and every ferry ought to be under a public 
regulation; viz. that it give attendance at due times, keep a 
boat in due order, and take but reasonable toll; for if he fail 
in these, he is fineable. 

«2d. An interest of jurisdiction, viz. m reference to common 
nuisances in or by rivers.” 

The reasons given by lord Hale for the existence of a pre- 
rogative and jurisdictional right, in waters of the sea and in 
ports, are equally applicable to all fresh water streams, which 
are public. 

The doctrine is not applicable to any other than public 
streams, whether subject to the flow of the tide or not. 

“There be some streams or rivers? that are private, not 
only in propriety or ownership, but also in use, as little 
streams and rivers that are not a common passage for the 
king’s people. Again, there be other rivers as well fresh as 
salt, that are of common or public use, for carriage of boats and 
lighters. And these, whether they are fresh or salt, whether 
they flow and reflow or not, are prima facie, publici juris, 


* De Jure Maris, ch. 2. 2 Tb. ch, 3. 
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common highways for man or goods or both, from one inland 
town to another. Thus the rivers of Wey, of Severn, of 
Thames, and divers others, above the bridges and ports as 
below, as well above the flowings of the sea as below, and as 
well where they are become to be of private propriety as 
in what parts they are of the king’s propriety, are public 
rivers, juris publici.”” Because such rivers are public, 
Lord Hale says, that all nuisances and impediments of pas- 
sages of boats and vessels, though in the private soil of any 
person, are punishable by indictment and may be removed. 
The sovereign has jurisdiction in public navigable streams, 
because they are highways over which all persons have 
a right to pass and repass with boats; and in restraint 
of nuisances by which this right is affected, the sovereign 
power may be called into exercise. 

No such jurisdiction can be exercised in streams which are 
merely private. And if a private stream is made passable for 
boats, by any person, at his own expense, by “locks or cuts,”’ 
lord Hale is of opinion that it does not become pudlici juris, 
and that he who hath the right of propriety may pull it down 
again or apply it to his own private use. It is not rendered a 
public stream unless it were done at a common charge, or by 
a public authority, or unless it has been devoted to the public 
use for a length of time. He supposes that if the proprietor 
of the private stream, has purchased the king’s charter to 
take toll for the passage of the king’s subjects, and enjoys the 
tolls, that the private stream is thus devoted and consecrated 
to the common use.!_ The same principle he considers appli- 
cable to private ways, over which the proprietor has obtained 
authority to set out a way and to take tolls, and that the way 
thereby becomes pudlici juris, “ for no man can take a settled 
or constant toll even in his own private land for a common 
passage, without the king’s license.”’ 

If we have correctly stated the principles of law applicable 


? De Jure Maris, ch. 3. 
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to this subject, the question of property in public rivers, 
(which in distinction from navigable streams may be said 
to be floatable), above the flow of the tide, is of little im- 
portance. 

The decisions in this country are at variance. 

The conflicting doctrines are distinctly presented in the 
leading cases of Adams v. Pease,' and Carson v. Blasen2 
The case of Adams v. Pease recognises the rule of the com- 
mon law as prevailing in Connecticut.3 

The action was trespass guare clausum fregit, by the pro- 
prietor of land adjoining the Connecticut river against the de- 
fendant, for entering upon his land covered with water, and 
taking the fish of the plaintiff. The court decided, that the 
proprietor of land on the river above the flow and reflow of 
the tide, was the owner of the river and of the fish therein, 
usque ad filum aque, and sustained the action. 

Although the court decided, that the river was subject to 
the incidents of an unnavigable stream at the common law, 
they were still of opinion, that it was under the regulation of 
the sovereign power. 

Mr. justice Hosmer said, “that the detriment which it had 
been urged the public must derive from this doctrine, was en- 
tirely ideal; and rested on a misconception of the law. All 
rivers above the flow of the tide, in reference to the use of 
them are public, and of consequence, are subservient to the 
public accommodation. Hence the fisheries, ferries, bridges, 
and the internal navigation, are subject to the regulation of 
government.” In this case, the right to the fishery was in 
question. The plaintiff claimed an exclusive property in the 
fish, in the water adjoining his land. The claim was sus- 
tained by the court, but the learned judge whose opinion we 


+2 Conn. Rep. 481. ? 2 Binn. Rep. 475. * See also People ». Platt, 
17 John. R. 195; Ex parte Jennings, 6 Cow. R. 518; Berry v. Carle, 3 Greenl. 
269; Scott v. Wilson, 3 N. H. Rep. 321; Commonwealth v. Charlestown, | Pick. 
R. 180; Arnold v. Mundy, 1 Halsted R. 1. 
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have cited, says, that even the fishery was under the regula- 
tion of government: but unless there was something peculiar 
in the nature of this right of property, there could have been 
no such power of regulation, 

There is a distinction between the right of the government 
in public rivers and other public highways. In such rivers 
the interest of the public is more than an easement, though it 
may be less than a proprietary right. Although the adjoin- 
ing proprietors on public streams above tide water, have a 
right of property extending to the thread of the river, the 
right is of a peculiar character. The government as trustee 
for the public, is in possession of land, covered by navigable 
water. The water, in which the right of navigation exists, 
constitutes a species of investiture, for where the water flows, 
the right of navigation is inalienable. So far is the right of 
the adjoining owner from being exclusive, that he is not per- 
mitted to use the land in such a manner as to straiten the in- 
terest of the public, or to divert the water in a degree injurious 
to navigation. 

The propriety only becomes absolute in possession, when 
the land is reclaimed, or emerges, and when by the absence 
of the water, the possession and interest of the public 
ceases. 

In the case of Carson v. Blaser, on a review of the English 
authorities, it was decided in the state of Pennsylvania, that 
rivers which were navigable far above the influence of the 
tide, were not subject to a right of property in the owners of 
the adjoining banks. Mr. chief justice Tilghman was of 
opinion, that the common law principle could not be appli- 
cable to the Susquehanna and Delaware, and other large 
rivers, because the laws of the state of Pennsylvania declared 
these rivers to be highways, and regulated the fisheries in 
them; and this he considered incompatible with the common 
law right: but the curt which decided the case of Adams v. 


’ Page 477. 
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Pease, assumed that the Connecticut river was a highway, 
and that the legislature had the full power of regulating fish- 
eries and every other public interest in the river. The power 
of regulation was not considered, as in the case of Carson », 
Blaser, incompatible with the private right of property. The 
argument of Mr. chief justice ‘Tilgliman proceeded upon the 
doctrine that such a power of regulation, as was exercised by 
the legislature of Pennsylvania, was inconsistent with the 
common law right of property, in waters above the flow of 
the tide ; but though adjoining proprietors, have in England, 
a property in fresh water rivers above the tide, the govern- 
ment has undoubtedly a power to regulate fisheries, and to 
provide for the regulation of every public interest: and all 
public rivers which are capable of being navigated by any 
species of water craft. 

We apprehehd that the learned judge misconceived the 
common law right of property in public rivers. The proprie- 
tary right of the sovereign in the soil is by no means essen- 
tial to the public right, in virtue of which is exercised his 
prerogative, and the power of regulation. If the right of 
property in the shore of the sea, vested in the proprietors of 
the adjoining land, the rule on this subject being reversed, 
the rights which are vested in the sovereign, as conservator 
of the public interests, would still be the same, and the right 
of property would be held in strict subserviency to the inte- 
rests of the public in reference to fisheries, navigation and 
franchises, 

The right of the sovereign in the soil and in the shore of 
the sea, is that of occupation, and a property is vested in the 
supreme head of the state, because of his occupancy, as trus- 
tee for the public. 

When islands arise from the sea intra fauces terrarum, 
they belong to the sovereign because they emerge from 
waters of which he is the occupant by his navies and ships; 
and he has the like occupancy of the shore within the ordi- 
nary flow of the tide, and where ships are moored—viz. 
between high and low water mark. 
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This principle extends as far as the influence of the tides 
is felt, for all tide waters are regarded as arms of the sea. It 
does not apply to navigable streams above the flow of the 
tide, for the law assigns a property in such rivers to those who 
have lands on each side thereof. That a title to the shore 
of the sea and to islands emerging from its waters, depends 
upon the doctrine of occupancy, is apparent, though it may 
not be so evident that the same principle applies to navigable 
rivers, as distinguished from waters above the flow of the 
tide. ‘In the nature of things, there is certainly no reason- 
able distinction in reference to this principle, between the 
waters of a stream above and below the uncertain limit of 
the tide; but if the rule is applicable to arms of the sea, their 
extent can only be determined by the flow of the tide. So 
that itis simply a question of boundary. The general rule 
of law is, that every species of property has an immediate 
owner,' and therefore the right of property in all highways, 
is vested in those who own the adjoining land, subject only, 
to that jurisdictional and prerogative right, which for the 
security of the public interest, is exercised by the sovereign 
power. 

The rule of the common law was reversed in the state of 
Massachusetts by the ordinance of 1641, and yet the power 
of regulating fisheries, ferries, wharves, &c., exists in the 
government, and is always exercised to the same extent, in 
all public waters, as if the right of soil was vested in the state. 
Although proprietors of the shore, and of the land covered 
with water, have the same right of soil as the king at com- 
mon law, they cannot without the authority of the legisla- 
ture, erect wharves upon the shore or bridges across navigable 
streams. No ferry can be established, without the sanction 
of government; and laws restricting the private right of fish- 
ery, have always been enacted by the legislature. The right 
of property in that state, exists in navigable waters, divested 


12 Bl. Comm. 264. 
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of its usual qualities. It is not exclusive, but is considered 
quite compatible with an exclusive occupation by the govern- 
ment; and if the proprietor of the soil should disturb this right 
of occupation, he would be indictable for a nuisance. 

On the other hand, in Pennsylvania, where the doctrine is 
established, that the right of property as well as of jurisdic- 
tion, is vested in the state, not only in tide waters but in all 
public streams, because the power of regulation is supposed 
to be incompatible with a right of soil in private persons, a 
certain interest is recognised in proprietors adjoining a stream 
above tide water, which has many of the incidents of a right 
of property in the bed of the river. 

In the case of Carson v. Blaser, Mr. justice Yeates said: «I 
have understood the setiled usage to be, that the owners of 
lands on the margin of the Susquehanna or the islands therein, 
upon their clearing out a pool of reasonable extent, immedi- 
ately opposite to their respective shores, had and exercised 
the sole right of drawing seines therein.”? Some of the acts 
of the state certainly do seem to recognise an interest of this 
kind in proprietors adjoining the Susquehanna, and whether 
it is an absolute right, or only a right of temporary occupancy, 
it is an interest appurtenant to the lands adjacent. 

Whether as a general principle, a right of property exists 
in such adjacent owners, or in the state, there can be no 
doubt that conveyances made by the government may re- 
serve a right of property in the beds of rivers, above tide 
water, to the state. 

Mr. chief justice Tilghman said, in the case cited, that it 
had never been claimed that every owner of the bank of the 
Susquehanna, owned all the islands nearest to that bank. 
According to the rule of the common law, the bed of the river 
would belong to the owners of the bank, and the same rule 
applies to the islands: but most of the titles in this country 
are traceable to grants from the government to the early pro- 
prietors, and it was never supposed to be the intent of the 
government to convey the islands as appurtenant to the ad- 
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joining bank, unless they were expressly included in the sur- 
veys. Where an interest in the bed of the river passes to 
the proprietor in such grants by intendment of law, it would 
seem to be a qualified property, appurtenant to the shore, and 
partaking of none of the incidents of an exclusive title. The 
private right of the sovereign to the soil of tide waters may 
be aliened, and when reclaimed, the bed of the sea as well as 
its shore will vest exclusively in the grantee. Navigable 
water alone is inalienable, and the principle that the right of 
navigation is an inalienable trust for the public, is applicable 
to all public streams, as well above tide water as below; but 
the inalienability of the public right extends only to the use of 
the waters as a highway. 

Blundell wv. Catterall, was an action of trespass for breaking 
and entering the plaintiff’s close, &c. Plea, as to the tres- 
passes committed on the close, and on that part between the 
high and low water mark, a public right of way, &c., and a 
aight of bathing in the adjoining sea, and for that purpose of 
going and returning into and over said close, for the purpose 
of bathing, &c. 

The plaintiff was the lord of a manor on the river Mersey, 
an arm of the sea, and owner of the shore, and had the ex- 
clusive right of fishing therein. The defendant had driven 
machines over the shore, in which he carried persons to the 
water for bathing, and from whom he had received a certain 
compensation. 

The majority of the court of king’s bench were of opinion, 
that the right of passing and repassing on the shore of the 
sea, Was not a common law right in the public, Mr. justice 
Best dissenting. 

There was no question in this case that the sea, the “ great 
highway of the world,’? was common to all; and it was not 
disputed, that the interest of the king in the water was in- 
alienable as a trust for the public; but the decision was in 


'5 B. & A. 268. 
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substance, that the highway was confined to the water, and 
was not a general right of passing and repassing—a right of 
navigation and not a right of way. 

The lord of the manor as grantee of the king, had the same 
interest as the king had. The king had ‘the right of soil in 
the shore in general, and the public had a right of way over 
it; but the king might, by structures erected upon the shore, 
diminish the right of way by straitening the water, and 
wharves and buildings thus erected might be held by a gran- 
tee discharged of the trust, the public right of navigation hav- 
ing ceased. Mr. justice Best said that the shore of the sea 
was admitted to have been at one time the property of the 
king, and that from the general nature of this property it 
could never be used for exclusive occupation; but this is only 
true of the right of navigation over the water. The king 
might have an exclusive property in the shore when the 
water was excluded, and this interest might be conveyed to 
individuals. 

There is in this respect an important difference between 
the rules of the civil law and of the common law. In Justi- 
nian, the law is thus laid down: De usu et proprietate litto- 
rum. Littorum quoque usus publicus est, et gure gentium, 
sicut et ipsius maris; et ob id cuilibet liberum est casam 
ibi ponere in quam se recipeat, sicut relia siccare, et ex 
mari deducere: Proprietas autem corum potest intelligi 
nullius esse, sed ejusdem juris esse, cujus et mare, el que 
subjacel mari terra vel arena. 

No such right exists in the public at the common law to 
erect buildings, even for a temporary purpose, to dry nets or 
to disturb the soil. The right of the public is merely a right 
of navigation, and relates to the use of the water alone. The 
public have no common right as connected with the proprie- 
tary interest of the king in the soil. Unlike the jus publicum, 
this is not an interest which is vested in the king for the 
benefit of the public. 


*S. 6. 
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The right of property which the common law assigns to 
the king, the civil law vests in the public. 

By the civil law, Lapilli et gemme et cetera que in lit- 
lore maris inveniuntur jure naturali statim inventoris 
fiunt; but by the common law, wrecks and things found 
upon the sea shore, do not belong to-the finder, but where 
the owner is unknown, to the king or his grantee, or to some 
person by prescription. 

The occupant of islands arising from the sea, becomes by 
the rule of the civil law its proprietor; but'such islands belong 
at the common law to the king, vesting in him as an acquest 
by the sovereign right of occupancy. 

It is by this title, and not in virtue of any public trust, that 
the shore and the soil of the sea is vested in the sovereign. 
It is not an interest necessary to the power of regulation. 
This is a right which is independent of the private right of 
property, and disconnected with it. 

The civil law having vested an absolute: title in the sove- 
reign for the benefit of the public, in all rivers, their banks, 
&e., they can belong to no individual and are out of com- 
merce: the king only, regulates the use of them.? 

The public have not only a right of navigation which is 
inalienable according to the principles of the civil law, buta 
right to use the shore between high and low water marks, 
and the land reclaimed from the sea, for every purpose con- 
sistent with those regulations prescribed by law. If the case 
of Blundell v. Catterall had been governed by the principles 
of the civil law, the exclusive right of the lord of the manor 
could not have been sustained, and the public might freely 
have exercised the right of bathing and of passing over the 
shore asa highway. ‘The king himself would have held the 
shore subject to the right of the public, aud his grantee could 
have held an estate by no other right than the sovereign 
himself It would seem that in these United States the right 


'S. 18. ® See New Orleans v. United States, 10 Pet. 662. 
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of the public is indefeasible, and as extensive as in those 
countries where the principles of the civil law prevail. There 
cannot be as in England, a personal interest of the sovereign, 
which is distinguished from the public interest. Whatever 
interest is vested in the state, is held by the government for 
the benefit of all; and every use will be permitted to all, 
which is consistent with the public good. 

Still, the principle of the civil law, that a right of property 
in which the public have an interest is inalienable, is not ap- 
plicable to the bed of the sea if reclaimed from the water. 
The right of navigation alone is an inalienable trust, and an 
exclusive property may be granted in the soil to private per- 
sons.. This private right will be held by individuals, precisely 
as it would have been holden by the government, exclusive 
only of the public right when the laud has ceased to be covered 
with water. 

In fresh water rivers where the tide does not flow, the 
right of navigation and of franchise, is the same as in arms of 
the sea, where the soil has become vested in the adjoining 
proprietors. The policy of the law by which the proprietary 
interest is distributed between the government and adjoining 
owners, creates the same distinction between the public right 
and the private interest, as in tide waters. If the government 
should grant to an individual an arm of the sea in sweeping 
terms, nothing more would pass than would be capable of 
being prescribed for, viz. all that might be enjoyed without 
diminishing the right of the public. As the same principle 
applies to waters above the flow of the tide, the same result 
follows. The law itself, which assigns by a general rule, to 
adjoining owners, the same interest which it vests in the gov- 
ernment, below tide waters, reserves every thing which is 
necessary to the exercise of the public right of navigation. 
A power of regulation is always reserved, because necessary 
to the administration of the trust. To this, the right of pro- 
perty is subordinate. The government may prescribe the 
use which the proprietor shall make of the soil covered with 
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water, and may restrain the right of taking fish, in which he 
has an absolute interest, though the proprietary interest may 
be thus rendered wholly unavailable. If this power of regu- 
Jation and control was inconsistent with any property in the 
soil, the opinion of Mr. chief justice Tilghman, that a pro- 
perty did not vest in any private person, would be undoubt- 
edly correct. In truth a quasi right of property vests in the 
owner of the adjoining shore; an interest not exclusive, but 
subordinate to other and higher rights, and measured by the 
extent of the power of legislative regulation. The right of 


franchise is a right of prerogative, which is vested in the gov- 
ernment in virtue of the power of regulation. It is incident 
to the trust held by the government for the public, and not to 
any right of soil which in England is vested in the sovereign 
as proprietor. It must exist therefore, wherever, by rea- 
son of the presence of navigable waters, the public have a 
right of navigation. 

In England, the power of granting the right to establish 
ferries and to build bridges, is a part of the jus regium, of 
the same character as the right to establish ports on tide 
waters. The right to regulate ferries, bridges, &c., was a 
part of that power of regulation, which Mr. chief justice Tilgh- 
man considered so inconsistent with any property in a private 
citizen. If any proprietary interest vested in private persons, 
was incompatible with the right of franchise existing in the 
governmeut, or with the power of regulating franchises held 
in right of the state, it would furnish a decisive reason for 
assigning an exclusive property to the state in all public 
waters; but the right of franchise is in no manner incident to 
that proprietary interest which belongs to the riparian own- 
ers, above the flow and reflow of the tide and to the sovereign 
below it. 

The jurisdictional right always existing, where the public 
have an interest in navigable waters, is independent of any 
private right of property which is subject to the paramount 
authority of the government. 
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ART. III.—OPINION OF THE SUPREME COURT OF 
NORTH CAROLINA IN THE CASE OF THE STATE 
OF NORTH CAROLINA V. FRANCIS E. RIVES,— 
DECEMBER TERM, 1844. 


[The Editors had intended to preface the article on this subject in the January 
Number with the information that it had been furnished by a very eminent 
jurist, and that the editors must not be understood to endorse all the conclu- 
sions to which he had arrived. The subject is one of great interest, and the 
views and practice of the profession to the north do not coincide with him. 
We are indebted to the same gentieman for the following article.] 


Tue decision of the superior court of the county of North- 
ampton in the state of North Carolina, which was the sub- 
ject of comment in the January number of this journal, has 
not been sustained by the supreme court of that state. The 
supreme court considers it “a sacred principle of justice and 
law, applicable alike to all persons, natural and corporate, 
that the obligation of contracts should be enforced and debtors 
prevented from retaining their property to the disappointment 
of their creditors.”? It refuses to discriminate “ between rail- 
road corporations and other corporations, as to their duty of 
paying debts or the modes of coercing them to the perform- 
ance of their duty ;’ 
sonal, are subject to saie on fieri facias, in the same manner 


’ declares, that “their estates, real or per- 


as those of natural persons,’’ and holds that there is no more 
ground for exempting from sale the line of rail-road than the 
other property of a rail-road company. These principles are 
laid down and ably enforced in the following opinion which 
we take pleasure in laying before our readers. This opinion 
was delivered in March, 1845, and appeared in the “ Peters- 
burg Intelligencer” of the 25th of that month. The few 
remarks which foilow it are by the editor of that paper. 
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Rurrin C, J.: This case was treated at the bar as depend- 
ing upon the question, whether the defendant gained a right 
of property by the sheriff’s sale and conveyance in the part 
of the road purchased, or in the materials of which it was 
constructed. We think that a proper view of the subject; 
because the statutes which make it an offence to obstruct the 
road or destroy its materials, have in view the acts of a per- 
son who is not the proprietor of the road or materials, but 
acts wantonly and not in the exercise of a right. The 7th 
section of the charter, for example, provides that if any person 
shal! wilfully injure the road, he shall forfeit the sum of $500 
to the company, to be recovered by the company in an action 
of debt, and shall also be subject to an indictment. So it is 
seen that the indictment is given where the penalty is incur- 
red to the corporation, and that cannot accrue when one enters 
under the corporate conveyance, or under a sale on execution 
against the corporation, provided such sale passes the pro- 
perty and the purchaser peaceably enters upon his right of 
property. 

The inquiry then, is, whether by the law of this state the writ 
of feri facias lies against the land on which a rail-road is laid 
out? It might be material to distinguish between the road 
itself and the materials, such as the iron and timber laid down 
on it, if the corporation had a mere easement or right of way 
over the land; for in that case the law would probably, in 
favour of creditors, regard those materials as mere fixtures of 
an occupier of land, which might be severed and sold by the 
sheriff, if, as the property of a privileged corporation, they 
were not altogether exempted from execution. But the court 
does not deem it needful to enter into that question here, for 
two reasons—the first, that the materials were not severed, 
nor were they sold as distinct from the land; and the second, 
that we think the corporation had an estate in the land, at 
least for a term extending far beyond the duration of those 
materials, and therefore that they had lost their distinct cha- 
racter as personal chattels, and were sunk into the realty. 
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We have said that the corporation had an estate in the land 
laid off for the road. Bofli the express provisions of the char- 
ter, and the necessity of the case, lead to that conclusion. The 
3d section enacts, that after the assessment and payment of 
the damages, the company may enter upon the land con- 
demned and hold it to their use and benefit, for the purpose 
of preserving and keeping up the road during the continuance 
of the corporate existence by the act given to them (which is 
sixty years), and declares that, in all things, the company 
shall have the same power and authority over said land so 
laid off during their existence as a corporation under the laws 
of this state, as though they owned the fee-simple therein, 
This language can signify nothing less than that the corpora- 
tion is the tenant of the land, as the owner of the legal estate 


for the termof sixty years,subject to the earlier determination of 


the corporation from any cause. Most of the rail-road char- 
ters in this state give an estate in the land in fee. Some estate, 
indeed, is necessary to the preservation or protection of the 
road. It is true the act gives a penalty of $500 for destroy- 
ing any part of the road. But that is an inadequate protec- 
tion; for an evil disposed person might burn a valuable 
bridge, or do some other injury far beyond that penalty in 
yalue, or might intrude on the land without actually obstruct- 
ing the road; and in such cases the company ought to have, 
and no doubt has, remedy by action of trespass or ejectment, 
as the tenants or owners of the soil. It is true, the act says 
the company shall hold the land “for the purpose of pre- 
serving and keeping up the road,’’—and it is contended that 
these words, at least, make the estate conditional, and that 
the condition is of such a nature as to defeat the estate, if not 
performed ; and thence it was inferred that there could be no 
sale of it, inasmuch as that would prevent the company from 
performing the condition. As far as respects the rights of the 
company, or the private interest of its stockholders, those con- 
siderations, if true, could avail nothing—for the debtor has no 
interest in the question, to whom the property shall go after 
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a sale of it for the payment of his debts. That is a question 
which, in this case, may arise between the reversioner and 
the purchaser, or between him and the public. An estate, 
upon condition, is not necessarily exempted from sale by exe- 
cution. But we do not regard those words as creating a con- 
dition, in its proper sense. They only assign the reason why 
the law vests the estate in the corporation. The object in 
view was to have the road, and that is stated as the justifica- 
tion of taking private property and vesting it in the corpora- 
tion. After being thus taken at the full value paid to the 
former owner and vested in the corporation, we see no reason 
why it should not be considered as absolutely vested in the 
corporation during its existence, or in its assigns during the 
whole period for which it was taken. In the case of common 
and free highways, the public have only an easement, and 
therefore the remedy for obstructing the passage over it is by 
indictment merely. But the estate, the right of soil, remains 
in the original proprietor, who has an action for an injury to 
the land as the owner of the soil, as he might have in respect 
to any other part of his land. But in the case ofa rail-road, 
it would be manifestly incongruous not to give to the corpo- 
ration the action for destroying embankments and the super- 
structure of the road, which the company erected with its 
funds, but to give such action to the original owner of the land, 
From the nature of things, therefore, the necessary construc- 
tion of a charter for such a corporation must be to vest an 
estate in the land in the company, unless it be clear that the 
contrary was intended. 

Having ascertained that the corporation has an estate in the 
land and not a mere easement, it seems to follow, that such 
estate is liable to execution. In reference to corporations 
gen rally, it certainly is true, that in our law their estates, 
real or personal, are subject to sale on fieri facias, in the 
same manner as those of natural persons, By the act of 1820, 
the ; laintiff, in a ju!gment against a corporation, is entitled 
to either a distringas or a fieri facias,and they may be levied 

VOL. V. 26 
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on the money, goods, chattels, lands and tenements of the cor- 
poration.! Therefore, it is clear, that this land is liable to exe- 
cution, unless it be exempted therefrom either by the express 
provision of a statute, or the necessary inference of a legisla- 
tive intention to that effect. There is no such express enact- 
ment. If there was, it would be conclusive; for, doubtless, 
the legislature can prescribe what shall or shall not be the 
subjects of execution. But, it was contended for the state, 
that such exemption arose from the nature of the property 
vested in the company and its purposes, and from the interest 
of the public in the road. It was urged in reference to the 
interests of the corporation, that the preservation of their fran- 
chise of receiving toll, which depended on their remaining in 
possession of and keeping up the road, and their liability to 
penalties and pains for not keeping up the road, presented con- 
siderations of so much more weight than any which the 
mere satisfaction of a debt to an individual does, that the law 
ought not to take from it the land to which that franchise is 
annexed. We agree that the franchise itself cannot be sold. 
It is intangible and vested in an artificial being of a particular 
organization, suited, in the view of the legislature, to the most 
proper and beneficial use of the franchise; and therefore, it 
cannot be assigned to a person, natural or artificial, to which 
the legislature has not committed its exercise and emolument. 
We admit also, that the right of passing or of transporting 
persons or things over the land of another for toll, is but an 
easement united with a franchise, and is not distinguishable 
in this respect from other franchises. Yet, it will not follow 
that if the grantee of a franchise, whether a natural person or 
a body politic, has a vested property in a tangible, personal 
or real thing, that such thing may not be taken in execution, 
although it be useful or indispensable to the most beneficial 
or even any enjoyment of the franchise ; unless, indeed, it be 
declared by the legislature not to be liable to distress or sale. 


’ Rev. St. c. 26, s. 5, 
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It may be very unfortunate, and cause much loss in a pecu- 
niary sense to arrest the exercise of a franchise by depriving 
its proprietor of an estate or thing needful to its exercise, 
when, of the two, the franchise or the tangible thing, the 
former is much the more valuable. We regret sincerely, that 
it has hitherto escaped the attention of these companies, and 
of the legislature, that some act was necessary in order that 
such sales, when unavoidable, might be made with the least 
loss to the debtors, and the greatest advantage to the creditors 
and purchasers, by providing for the keeping of the franchise 
with the estate. Or, if it so please the legislature, an act 
might provide for putting the road into the hands of a receiver, 
and subjecting the income to the creditors, instead of the 
estate in the land, stripped of the franchise. But nothing of 
either kind has been done, and those are considerations for 
the legislature, as to their future action; and cannot influ- 
ence the decision of the court as to rights of the creditors of 
these corporations under a different state of the law. The 
question for us is, between the necessity, on the one hand, of 
subjecting the tangible property of this corporation to sale for 
its debts, although at the expense of the suspension or loss of 
its franchise, or, on the other hand, of saying that the creditor 
has no remedy whatever, and that the corporation may keep 
its property and enjoy its profits in defiance of moral right and 
the process of the law. Between these alternatives, a court 
of justice cannot hesitate. If the corporation has means to 
pay its debts and will not, or, ifit has contracted debts which 
it is not able to pay without a sale of its property, we can 
only say, that it is the duty of the court to enforce payment 
by a sale of the corporate property, be the consequences to 
the pecuniary interests of the corporation what they may. 
The law is not responsible for those consequences; but they 
have been brought on the corporation by the want of integrity 
or prudence in its management. It isa sacred principle of jus- 
tice and law, applicable alike to all persons, natural and cor- 
porate, that the obligation of contracts should be enforced, 
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and debtors prevented from retaining their property to the 
disappointment of their creditors, And it is likewise a prin- 
ciple of equity and policy that all debtors should be placed on 
the same footing; and, consequently, that what one is com- 
pelled to yield up to his creditor, another shall not be allowed 
to keep to his own use. Against the operation of those sound 
and salutary maxims of morals and law, it requires much 
more to be opposed than an argument of inconvenience, that 
the debtor loses much more than the creditor gets. Still, it is 
to be replied, that the creditor is entitled to his debt at all 
events, and that he ought to have it, even at that expense 
rather than not at all. Therefore, an execution against the 
property of a corporation, which the law expressly gives 
against all corporations, must be satisfied out of its property, 
provided only that such property be within the description of 
goods, chattels, lands or tenements. When the law awards an 
execution of that kind, how can the court say, without a di- 
rection from the legislature, that it shall not be served on chat- 
tels or certain lands of the corporation, because it would be a 
detriment to the corporation to be deprived of them. There 
is no mischief in the case comparable to that of leaving just 
debts unpaid—debts necessarily contracted for the labour or 
property of the creditor employed in constructing the road. 
That would be the view properly to be taken of the law, if 
there were no special provision in the charter of this company, 
denoting an intention that its property should be liable to exe- 
cution. But there is an express provision of that kind. By 
the charter, the company has the faculties of suing and being 
sued, and is to enjoy all the rights, privileges and immunities 
of a body politic ; and by the 4th section, for the damages as- 
sessed for entering on land and taking stone, earth and timber 
for making the road, the execution is expressly given against 
this, “as against other corporations.” It is true, that the act 
specifies but one case, in which it gives execution. But there 
is no reason why a peculiar preference should be given to 
that demand above all others, as to the mode of obtaining 
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satisfaction. That case was particularly mentioned, because it 
was proper to give a summary assessment of the damages and 
speedy satisfaction of them, as a justification for the taking of 
private property. But when another debt is reduced to judg- 
ment by the regular course of law, that ought also to be satis- 
fied in like mauner; and hence, the particular case mentioned 
in the act is not to be looked on as one to which a peculiar 
remedy is annexed, but, rather, as an example of the mode 
in which payment of the debts of this corporation was to be 
obtained, that is, by making its property, including of course 
all its property, liable to execution for its debts, as the pro- 
perty of corporations generally is liable on execution for their 
debts. In other words, it was not intended to discriminate 
between rail-road corporations and other corporations as to 
their duty of paying debts, or the modes of coercing them to 
the performance of their duty. It was admitted by the coun- 
sel ior the state, that this proposition must be received as true, 
in respect to all the other property of the company, except 
the land on which the line of road runs, such as the cars, lo- 
comotives, supply of wood, timber and iron not laid down, 
and land purchased for depots; but it was insisted that it was 
different with respeet to the land forming the road itself. The 
exemption of that was claimed upon the ground that, by the 
sale of it, the corporation itself ceased ; so that eo instanti the 
land reverted to the former owner, and, consequently, the 
purchaser got nothing; and so, as the law does nothing in 
vain, and especially when attended with such destructive con- 
sequences, it was inferred that there could be no such sale. But 
the position is not true, that the corporation is dissolved by 
the sale of a part of the road, nor, indeed, immediately upon 
the sale of the whole road, as it seems to us. It may be cause 
of forfeiture, if insisted on by the state; and without any pro- 
secution, it may, in process of time, amount to a forfeiture. 
But, by the express provision of the statute, it requires a dis- 
use of the corporate privileges and powers for two years to 
amount, of itself, to a forfeiture. Now, although it be gene- 
26* 
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rally true, that upon the expiration of a corporation or its dis- 
solution, unless otherwise provided by statute, the real estate, 
undisposed of, will revert to the donor or original owner ; yet, 
that is only true as to such estate as remaius in the corpora- 
tion at the moment of its dissolution, and does not apply to 
such as had been divested out of it either by its own act or by 
the act of law. In this case therefore, the sale was not vain, 
but the purchaser got the estate in the land which belonged 
to the company. If that was not so by the common law, it 
would, we think, necessarily be so upon the construction of 
our statute, which gives the writ of fieri facias against the 
company ; for, instead of arguing that there should be no sale, 
because the purchaser gets nothing, the argument is the 
other way, that the purcliaser does get the estate, because the 
sale of it is authorized; and, therefore,even upon a subse- 
quent dissolution of the corporation, the laud would not revert 
until by lapse of time the charter would have expired. But, 
really, there is no more ground for exempting the line of road 
than the other property of the company; for its operations, 
the beneficial use of the road either to the company or the 
public, is as effectually suspended by the sale of all its other 
effects as by that of the road itself. Indeed, it must be sup- 
posed, under our law, that its personal effects have actually 
been sold, or are purposely withheld and concealed by the 
company ; because the sheriff cannot rightfully sell land while 
there are personal chattels. If so, then the creditor is reduced 
to the last resort, namely, on the land for his debts, and for 
the reasons already given, it must go rather than he sheuld 
be defrauded of his debts. 

The question has thus far been considered in reference to 
the conflicting claims of the creditor and the corporation to 
the protection of the law. The counsel for the state, however, 
interposes, as a farther and distinct objection to the sale of 
the road, the right of the public to the use of it as a highway, 
and the necessity that the company should retain the road to 
enable it to perform its duty to the public by keeping it up as 
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ahighway. ‘This position rests on the assumption that be- 
cause the road is a highway, it is ex vi termini, not liable to 
execution. Now, we cannot assent to that proposition in the 
extent here laid down. Its correctness depends on the sense 
in which the term “highway” is used, and on the legislative 
intention as to the liability of the property of rail-road compa- 
nies for their debts. The court said in the case of the Raleigh 
& Gaston R. R. v. Davis,' that a rail-road is a highway ; but it 
does not follow, and certainly it was not intended, that it 
should be understood to be a common public highway, on 
which all citizens were free to pass, and which, from neces- 
sity, could not be the subject of execution, because there is 
uo estate in the public, and because the easement is exclu- 
sively in the public. In that respect there is an essential dif- 
ference between the one kind of roads and the other. Rail- 
roads, although pudlici juris in some respects, are the sub- 
jects of private property, and it is in the latter character 
that they are liable to be sold, unless forbidden by the legis- 
lature: not the franchise, but the estate of the corporation in 
the land, which is a distinct thing from the franchise. In the 
sense, that the land and other things taken for its construction 
are taken for a public use, inasmuch as it is a mode of open- 
ing avenues of communication between different parts of the 
state, and with other states, and, therefore, that it was a 
proper exercise of the right of eminent domain, we think the 
expression was correctly used. We have no doubt, too, that 
it is so in some respects as to the modes of enforcing its 
due reparation and punishing its obstruction, The latter 
is expressly made an indictable offence, as is shown by the 
case now under consideration. The state may compel 
the company by mandamus to make calls on the cor- 
porators to the full amount of their subscriptions, and lay 
out the whole capital and the profits in constructing the 
road and keeping it in repair, if adequate and necessary 


12 Dev. & Bat. 451. 
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to that end.1. So, while the company is in possession and 
using the road, it must be indictable for non-repair, upon 
the settled principle, that they are bound to repair by 
their engagement to the public in accepting their charter and 
occupying the road. But that it is a highway in the sense 
that it is not the subject of execution, is quite a different 
thing. That depends upon the legislature—and the silence 
of the legislature as to the iiability of it to execution, necessa- 
rily leaves it thus liable. Roads of this kind have peculiar 
properties—having a double aspect, the public service and 
private profit. But both must necessarily yield, in honesty 
and justice, to the consequences of the impracticability of 
constructing and keeping up the road by the means provided 
by the charter, and without contracting debts for those pur- 
poses. The public does not obtain an absolute right to re- 





quire the corporators to construct the road by the acceptance 
of the charter and entering on the work. The engagement 
of the company is only to lay out the capital assigned them 
and subscribed; and to that extent they may be compelled to 
proceed. If that be not adequate, it is simply a case of mis- 
calculation of estimates by both sides, and the public loses 
the use of the road on its side, and the corporation loses its 
purchase and capital, uniess there be a new agreement, grant- 
ing farther facilities to the corporation. But suppose the 
road to be completed or kept up by contracting debts—and 
for such purposes only can the corporation contract debts— 
or suppose the company to incur a liability for damages to 
an individual; it is plain, we have seen, that the corporation 
ought to pay these debts or damages. 

Now, can it be imputed to the legislature, that it intended 
in passing this charter, that such debts should not be paid, 
and that, in order to prevent the payment of them, the public 
prerogative to a right of way should be asserted, and, under 
cover of it, the road should be preserved to the corporation 


* The case of the Severn & Wye Railway Company, 2 B. & Ald. 646. 
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as its private property? We think, clearly not. If such a 
thing had been asked for in the charter, it would have been 
thrown out of either house of the assembly, with disgust and 
scorn. If the legislature were making the road on the public 
account alone, the public faith would be the guaranty that 
all demands for labour or materials laid out on it, should be 
fairly paid. So, it was not the intention of the legislature, 
that this road should not be paid for, or that it should be 
built at the expense of any person but the corporators. The 
public would not have it on any such terms; and if persons, 
who have laid out their money or labour on it, cannot other- 
wise obtain satisfaction but by a sale of the road, there can 
be no doubt, that the public ought to give up and intended 
to give up the convenience of the road, rather than do the 
injustice to the citizen of denying him compensation for 
making it. If the public cannot have the road and the cre- 
ditor of the company also be paid: if one must yield, there 
can be no hesitation in saying that the public ought and 
would promptly yield. If the public should insist upon its 
rights, then it is bound to make compensation to the creditor 
out of the treasury; for it ought not to suffer him to remain 
unpaid for executing what is claimed as a public work, But 
no such obligation has ever been supposed to lie on the state; 
simply for the reason, that the corporation was properly liable. 
But that cannot be rendered effectually liable, unless through 
the instrumentality of an execution served upon its property. 
We do not know, wherefore the company did not pay the 
debt for which this sale was made. But whether it arose 
from want of inclination or ability, the fault or misfortune is 
theirs; and the state never could have intended to interpose 
and screen either a solvent or insolvent company from the 
payment of its debts. If the corporation be insolvent, it 
must, like every other insolvent debtor, give up its property, 
unless the state either assumes its debts, or by a plain and 
unequivocal act declares the exemption of its property. — If 
the state chooses still to have a rail-road, it may either enable 
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this corporation to enter on the land again, making compen- 
sation for it, if it be not already endowed with the power, or 
a new charter may be granted to another company, or it 
may be executed by the state directly. But by constituting 
a corporation to execute this work and to have property in 
it; by enacting that the fert facias shall run against the pro- 
perty of corporations generally; by not exempting the pro- 
perty of the rail-road company from the general liability of 
corporate property to execution; and by declaring in some 
cases that execution should run against i¢ “as against other 
corporations;’’ the legislative intention must clearly be under- 
stood to have been, that the public right to the use of the 
road should be dependent upon the ability of the corporation 
to meet the just demands of its creditors without a sale of 
the road. Paying the debts for making the road is the first, 
and highest duty of the corporation. The element of that 
duty is moral, and precedent to any mere duty of police; and 
the legislature cannot be supposed to have intended a viola- 
tion of that first of duties, upon any evidence less than its 
explicit enactments. 

The court is, therefore, of opinion that this land was liable 
to be sold on the execution, and that the purchaser would 
have obtained a good title, had the sale been duly made. It 
was not however duly made. By the statute,! it is enacted 
that all sales of land and slaves shall be made at the court- 
house on Monday of the county court, or the corresponding 
Monday in every month. The sale in this case was on the 
premises and on a different day of the week. We have more 
than once said, that this is a substantial part of a sheriff’s 
sale, because the regulation is for a sale of all the property 
at one place and at the same time, which may be offered for 
sale in the county in any one month, under the expectation, 
that there will be numerous bidders and fair prices had. Of 
such a regulation, every one must be cognizant; and therefore 


* Rev. Stat., ec. 45, sec. 10. 
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we have held, that the purchaser gets no title by a sale at an 
improper time and place.'' For this last reason the judgment 
must be affirmed. We regret that result, as we have just 
been informed, that there is a private act regulating sales in 
Northampton county and that the sheriff observed its provi- 
sions in this sale. If so, it is unfortunate that the act was 
not stated in the case; for being a private act, we cannot 
judicially notice it, and, indeed, we haye not seen it. 
Judgment to be affirmed. 





We are assured upon unquestionable authority that there 
is a local or private statute of North Carolina which requires 
sales of real estate in Northampton county to be made on the 
premises. The act would have been produced on the trial 
in the court of that county, if the fact had been questioned; 
but it being universally known there, nothing was said about 
it. But, although this formal omission subjects Mr. Rives to 
a fine of twenty-five dollars, the act and the opinion of the 
supreme court establish the validity of the purchase, and his 
title to the road beyond farther question. 


' Mordecai v. Speight, 3 Dev. 428; Avery v. Rose, 4 Dev. 554, 
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ART. IV.—TRUSTS AND TRUSTEES. 


[The following Essay is from the pen of H. M. Brackenridge esq. of Pittsburg, 
It was originally published in 1342, but the author having bestowed consi- 
derable labour in its correction, is desirous of presenting it to the profession 
in its improved form, through the columns of the American Law Magazine, 
Though it is a part of our plan not to pubtish serials, yet in this instance we 
have departed from it. The Essay will be completed in the next and per- 
haps the next following Number.] 


INTRODUCTION. 


Tue author of the following essay having had occasion to 
examine critically a particular instrument of writing, in order 
to form an opinion of its legal effect and operation, was gra- 
dually led into a wider field of inquiry. It was thus that 
the valuable treatise of sir William Jones, on Bailments, was 
merely designed as a commentary on the case of Coggs v. 
Bernard. At present a law library would be incomplete 
without that beautiful production. The author is very far 
from indulging the hope of a similar success; yet works of 
this kind are particularly valuable to the student, because 
they not only explain the principles of the science, or of a 
branch of it, but exhibit, also, the practical application to a 
particular case. 

It is by no means the design of this little volume to give a 
complete treatise on the whole of the law of trusts and trus- 
tees, and on the various topics connected with them; this has 
been done already by several authors, such as Gilbert, San- 
ders, Cornish, Willis, Wilson, Lewin, &c.; but merely to 
illustrate some important points; for which reason, it is 
nothing more than what it professes to be—an essay. But it 
is an essay in a kind of learning, perhaps, the most abstruse 
that ever racked the human brain. The doctrines of uses 
and trusts, of estates tail, of remainders and reversions, of 
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powers and estates by implication of law, of springing uses, 
resulting trusts, and other topics of a kindred nature, con- 
nected with the tenure of real estate, under the common 
and. equity law of England, are so excessively subtle, that 
they may be regarded as the equations and conic sections of 
the system. When the author received his professional edu- 
cation, they were considered the proper studies to form the 
mind of the lawyer; and they were certainly calculated to 
sharpen the discriminating faculties of the mind, if they did 
not tend to enlarge them. If any exercise can give a keener 
edge to human wit, and enable it to 


“ 





divide 
A hair *twixt south and southwest side,” 


it is the study of this singularly artificial system, created by 
the metaphysical ingenuity of the English lawyers and judges. 

Of late years, this abstruse part of the law is less studied 
than formerly, commerce having opened a much wider, and 
perhaps more agreeable field. It is undoubtedly the policy 
of this republican people to simplify the law in all its branch- 
es, and more especially in what relates to real estate. In 
many respects it has been simplified, and, in skilful hands, 
it is susceptible of still greater improvement; for to simplify 
it, isto improve. It is not the policy of the United States to 
throw difficulties in the way of the acquisition of real estate, 
or of its alienation, as it is in England, where an aristocracy 
must be kept up as one of the great divisions of power. 
Although we have done much, there is still room for reform, 
The members of the profession amongst us, will not be the 
first movers of this reform. Those advanced in life, espe- 
cially, are not willing to make themselves familiar with a new 
doctrine, in lieu of that which they have mastered with so 
much labour; and hence, under the plausible pretext of dan- 
gers from removing ancient landmarks, and unsettling titles, 
they are unfriendly to all innovation, however cautiously 
and gradually made. Much, notwithstanding, has been done 

VOL, V. 27 
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in Pennsylvania, although less than in New York,* and some 
other states, to escape from the excessively fine-spun and 
microscopic subtleties of the English law of tenures, which, 
in more than one instance, have driven even the most astute 
of the lawyers of that country almost to despair. Perhaps a 
single act of assembly might embody many useful alterations 
and improvements, without any of the dangers so much 
apprehended. The writer has often thought, that in many 
instances, the most important principles of this branch of the 
law, as in other imperfect sciences, have been settled by the 
mere force of superior ingenuity in reasoning of some persons 
over others—as the strongest arm heaves the bar beyond the 
farthest mark. 

In Pennsylvania, law and equity do not, as in England, 
and in many of the states, exist as separate systems; the exact 
ideal boundaries between them, are, therefore, not always 
present and familiar to the understandings of our lawyers, 
and they are consequently sometimes blended in such a man- 
ner as to be productive of error and confusion, Equity is 
said to be a part of the law of Pennsylvania; that is to say, 
its principles are invoked and applied in our courts, where, 
in England, they could only be effective in a court of chan- 
cery. But it is often necessary to keep in view the artificial 
distinction, as if they were recognised only in separative 
courts, and more especially in cases of equitable estates 
arising under trusts and executory contrac!s. From not 
keeping these distinctions in sight, the /egal estate is often 
confounded with the eguifable, and an undue importance 
assigned to the former, when, in fact, it is greatly lessened, 
in consequence of the want of a court of equity. The trustee 
merely takes the legal seizin, holds the possession of the land, 


* The alterations in New York have been effected, perhaps, with more bold- 
ness than skill; these have produced uncertainty, and have given rise to many 
questions, which, under the old system, had been settled. \\ e¢ might profit by 
these errors. 
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and the title deeds, subject to the call of the person for whose 
benefit the equitable estates have been created or declared; 
for the trustee can neither create nor declare the trust estate, 
excepting in those cases where he takes a beneficial interest, 
and is at liberty to defeut the trusts if he pleases. Hence a 
mere power to couvey the legal title has been confounded 
with the power to create the equitable estates; whereas the 
writings executed by the trustees form, by relation, a part 
of the will, or deed, which contains the trust, and can be 
nothing more nor less than is definitively, clearly, and legally 
declared there. ‘The trustee holds the legal estate until the 
time arrives for carrying it to the equitable, or until called for 
through the chancellor, in case ihis be neglected or refused.* 
Sometimes the legal conveyance is presumed to have been 
made, when it was the duty of the trustee to make it on the 
principle, that equity regards that as done, which ought to 
have been done, as it would not be equitable to suffer the 
party for whose benefit the trust was created, to be injured 
by the neglect of the trustee. All that he can do, except in 
those cases where he is expressly required to retain the pos- 
session of the estate for a special purpose, as for accumulation, 
or as the separate property of the wife, or for a fixed period, 
or until the happening of a particular event (but within the 
rule against perpetuities), is to clothe with the legal title the 
estate already created and existing in equity, but with no 
enlargement of, or variation from, that declared in the will, 
or deed of trust. This can only be done by a trustee, who 
has power to defeat the trusts in virtue of a general power; 
because, in such cases, the rule against perpetuity no more 
applies to future contingent estates, charged on an estate 
tail, as the tenant in tail, can at any time exercise the right 
of absolute ownership, or bar the contingent estates. 


* There may be some cases of special trusts, as the cases of lunatics, spend- 
thrifts, where their very nature excludes the idea of a conveyance to the cestui 
gue trusts, or the liability of the equitable interests for debts, &c. 
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The doctrine of relation, which is of great importance in 
trusts, proceeding in this instance, in part, from the rigid 
rule which forbids the restraining alienation for a longer 
period than a life or lives in being, and twenty-one years 
afterwards, requires that the conveyance in pursuance of a 
particular power, shall read as if inserted in the trust deed, 
or will, so that the trusts cannot be prolonged, or the period 
of restraint on alienation greater than is allowable, counting 
from the time when the estates are created. The principle 
also arises from the subtle idea, that although the trust estates, 
are to be served out of the seizin given to the trustee for 
this purpose, yet, in fact, they are created by the feoffor, or 
devisee to uses, and therefore take their origin in the instru- 
ment creating them, and not from the act of the trustees, 
In a common letter of attorney, the maker of the power, is 
presumed to be personally present, and the act of his agent 
is his act. But in a trust, the act is done, or the thing to be 
done is declared by himself, while the deed, or instrument 
stands in his place irrevocably ; and it is to this deed that the 
trustee is to look and not to the farther instructions from the 
feoflor or devisor. In the first of these cases, he has placed 
the subject beyond his control, in the second, he has already 
ceased to exist, as the will can have no force until after his 
death. Important as this doctrine is, there are many indivi- 
duals of respectable standing in the profession, who do not 
know the difference between a power, and a common letter 
of attorney. 

The want of a court of equity with us is felt, on account 
of the specific remedy which it might afford in compelling 
the trustees to execute such conveyances as they are required 
to make, or to execute the trust by delivering the possession ; 
but this is remedied, in some degree, by assuming that such 
conveyances have been made, and by regarding the person 
having the equitable right as the actual owner, for almost all 
practical purposes—at least when in actual possession. Even 
in England, this possession is prima facie evidence of the 
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execution of the trusts. The legal title is also of less impor- 
tance, since our courts of law take notice of the equitable 
estate, equity being part of the law; and a person having 
nothing but the equitable interest, may implead, or be im- 
pleaded, as if he were the legal owner, or use the name of 
the trustee with or without his consent. 

There has been a recent instance of legislation in Pennsyl- 
vania, where the framer of the bill might be supposed to 
have proceeded on the erroneous idea, that, in consequence 
of the lapse of time, or the neglect of the trustees to make 
conveyances of the legal estate, the eguitable estate had not 
been created—but for the declaration in the law, that the 
object is to remove doubts that might be entertained on the 
subject. How far this was necessary or proper, the writer 
does not undertake to say. From what is set forth in the 
explanatory part of the law, it appears that an equi/able 
estate tail was given, by the will, to the unmarried daughter 
of the testator. The necessary consequence of this was a 
tenancy by the curtesy in her husband, if she had issue by 
him capable of inheriting; and this was a consequence which 
the express declaration of the testator to the contrary could 
not prevent. The legislative act giving him an estate for 
life was, therefore, superfluous. In the lifetime of his wife, 
according to that state of the case, he might have joined her 
in barring the remainders and converting the estate into a 
fee simple, under the act of assembly, by merely conveying 
it, and receiving it back.* With respect to the unborn 
grandchild of the testator, he could not, by any contrivance, 
give her /ess than an estate tail, or prevent her from barring 
even by the subtle contrivances of strict settlement, if such 
contrivances would not be rendered nugatory by the sweep- 
ing provisions of the act referred to, whose aim was to pre- 


* “There may be an equitable estate for life, for years, or in fee simple, or fee 
fail: and in the latter case, the manner of barring the entail, will be the same 
as if the estate were legal.”—Stephens’ Com, 34). 

27” 
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vent the tying up estates from alienation. If nothing of this 
kind were attempted, the grandchild would take either in fee 
tail or in fee simple, and all the limitations beyond these, 
would either be void, or subject to be defeated by alienation 
under our act of assembly. But the idea of prolonging the 
trust, or, rather, extending it to the grandchild by law, can 
only be considered as an experiment, in which the lawyer 
who drew the law, in all probability, had little confidence. 
The legislature might as well undertake to make a will fora 
deceased person, or direct in a particular instance the dispo- 
sition of property, without regard to the legal rights of third 
persons. It may, however, be necessary and proper to have 
recourse to legislative aid to remedy some defect of formality, 
not affecting the essential right of the case, or to remove ill- 
founded doubts in the public mind, which may seriously 
affect the value of title to real estate, and where it is of sufli- 
cient magnitude to justify this interposition on the grounds of 
public policy. The writer does not wish to be considered as 
giving any opinion in the case alluded to, having seen nothing 
excepting the imperfect state of facts contained in the law itself; 
an inspection of the will might possibly satisfy him, that the 
course pursued was rendered necessary by peculiar and extra- 
ordinary circumstances. It seems strange that a person should 
be unwilling to confide the full ownership, and disposition of 
the estate, to the immediate object of his benevolence, but 
postpone the more perfect right over it in favour of those he 
may never see, or never know, and when the chances of an 
imprudent use being made of it, would be increased. 

It is a remark often made, that men are desirous to have 
the dispositions of their estates revocable in their own time, 
and irrevocable ever after. The desire of exercising owner- 
ship, even after death, is almost universal; but this is impos- 
sible, in the nature of things, although the laws have gratified 
it to a certain extent, by allowing testamentary dispositions, 
and permitting estates to remain in suspense, in the cases of 
executory devises, and future or springing uses, for a deter- 
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minate period. It is owing to this, that so many questions 
have arisen, and still arise, on the interpretation and operation 
of wills, and on the settlements of estates by deeds of trust. 
It has not unfrequently happened, that the excessive ingenuity 
sometimes experimentally exerted for these purposes, has led 
to results quite the contrary from those intended. Common 
prudence would dictate that its measures should be governed, 
in some degree, by circumstances; and those continually vary, 
or are but imperfectly foreseen. No one can always entirely 
rely even on his own judgment, much less can he safely con- 
fide in the discretion of another whose sagacity is not even 
quickened by self-interest. This strong desire to transmit 
estates in particular lines of inheritance, or with conditions 
and contingencies annexed, has led to contrivances which 
have failed, sometimes from the want of some trifling pro- 
vision which escaped the notice of the experimenter.‘ The 
danger of this kind of learning beyond the law, has been 
remarked by Coke, who mentions the case of justice Richel, 
a learned judge, who settled his estate on his seven sons in 
succession; but for the want of sufficient seizin in the first 
taker, the whole of the limitations failed. It is said that lord 
Coke himself was not very clear in the limitation of his own 
estate, 

The power to convert an estate tail into a fee simple, must 
necessarily have the effect to change the line of transmission, 
in one or two removes, at farthest from the first owner, in 
spite of every endeavour to prevent it. We have, conse- 
quently, no other security for retaining real estate in a family, 
but by forming its members to the same habits of industry, 
frugality, and enterprise, by which it was first acquired; and 
for this reason, the acquisition of more than a moderate 
share of wealth is not wise or desirable. Let us suppose 
the case of a female who has an estate in her own right; if it 
be in fee, it may go at once out of the family whence it came; 
if an estate tail, the wife may join her husband, and turn it 
into a fee, and if she dies without issue, it passes to the heirs 
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of the husband, and from the blood of the first purchaser. 
On the male side, wealth rarely lasts in this country beyond 
the second generation; and in the case of female heirs, res- 
traints on marriage (where every kind of restraint is odious) 
are almost certain to produce effects directly contrary to those 
intended, not to speak of the temptation presented to the art- 
ful and designing, by thus exposing a prize in the person of 
the inexperienced and inconsiderate. Here no dragon can 
be placed to guard the golden fleece. In England, the dis- 
tinction of ranks, and the legal restraints on marriages, oppose 
obstacles which are but little known here; although, as 
wealth increases and inequality of conditions prevail, the de- 
sire will probably grow up to make artificial settlements of 
estates, for the purpose of retaining them in families; and in- 
genuily will be set to work to accomplish this object, at va- 
riance with our present habits, institutions, and democratic 
feelings. But without a change in the statute of distributions, 
the establishment of a court of equity, and the repeal of the 
law facilitating the barring of estates tail, and perhaps res- 
tricting the liability of lauds for debts to the writ of elegit, lit- 
tle can be done for that purpose, if it were desirable. 

The real estate of a country where competition and enter- 
prise are left free, will centre, soon or late, in the hands of the 
more industrious and prudent. It is right it should be so, and 
any legislative interference to prevent it, is an attempt to in- 
terrupt the natural course of things, and against the true inte- 
rests of a republican community. In England it is of the first 
importance to preserve power in aristocratic families—the 
hereditary legislators of the nation, according to the frame of 
government of that country. But with us the policy is to 
permit real estate to circulate freely, and without restraint, 
placing it within the reach of those who have the means and 
desire to acquire it like any other property; and this must be 
done by giving every possible right of ownership to the pre- 
sent beneficial tenant of the estate for life. In this way real 
property is more likely to be improved, and rendered subser- 
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vient to the purposes of society; which would not be the case 
were the tenure of the immediate owner of uncertain or 
limited duration. The greater the number of freeholders the 
broader the pyramidal base, and the greater the diffusion of 
power among the people. It may almost be laid down asa 
maxim, that power in a nation always follows the possessors 
of the landed interest. The liberties of Rome never recovered 
from the proscriptions of Scylla, or of Augustus, who seized 
the lands of the peaceful husbandman, and distributed them 
by agrarian laws among their soldiers, 

Among the most remarkable modes of dividing lands 
adopted by different nations, are those of the children of Israel 
in Palestine, those of the feudal system in Europe, and the 
free allodial distributions of America. Each of these are 
worthy of deep study and close examination by the philoso- 
phic statesman. The Hebrews, Who entered Palestine in 
numbers suflicient to occupy at once that small territory, first 
divided it among the several tribes, and each tribe apportioned 
them among the families; thus bringing almost every foot of 
ground capable of cultivation, or habitation, or pasturage, 
into useful occupancy, as the separate, independent property 
of the individual owner. The fruits of this were seen in their 
long continued prosperity, and high state of moral and politi- 
cal improvement, compared to the surrounding nations. The 
feudal plan was entirely different. Preserving its warlike 
character, for the purpose of defending by arms that which 
had been obtained by force, the king, or chief, was regarded 
as the owner of all the lands, which he proceeded to parcel 
out among his principal followers according to his pleasure, 
on the condition of being always ready to attend him in his 
wars; and these chiefs again subdivided their districts, or 
estates, among their immediate followers and subordinate 
dependants, on similar conditions of military service. Each 
of these principal feudatories was thus the head of a military 
power, ready to be called out by the sovereign, and, as might 
be expected, equally disposed to be roused to arms in his own 
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private quarrels. Such a plan might answer for defence 
against the frequent attacks of marauders in those barbarous 
ages, but it was destructive of peace and quietness, and 
directly opposed to the progress of agriculture, commerce, 
and the elevation of national character. How different from 
the mode of acquiring real estate by individuals in America! 
In general, land in this part of the world has been regarded 
as an article in the market, to be bought and sold to suit the 
convenience and pursuits of the people, and is every where 
the reward of successful industry, if desired. ‘There can be 
nothing more perfect than the plan adopted by the general 
government, of dividing the public lands into small lots, of 
sufficient size for a moderate farm, so as to place it in the 
power of every economical labourer to become a freeholder, 
which in some countries is equivalent to a title of nobility. 
Without saying any thing farther of the two first modes of 
acquiring real estate, | may be at liberty to affirm that ours 
is, to say the least of it, the best adapted to our circumstances 
and situation. We should not encourage the accumulation 
of land in families, and still less in mortmain, or corporations 
of any kind, religious or otherwise, an evil which I fear is 
already beginning to show itself. Nor should we foster any 
contrivance to prevent the free use and disposal of real estate 
by the actual or beneficial owners. 

The common law use is said to have been borrowed from 
the fidei commissum of the Roman civil law, by the clergy, 
who applied it to answer their own purposes. It differed 
essentially from the uwsufruct of that law, that is to say,a 
right to use or enjoy a thing not our own, like the bailment 
of achattel. The person having the old, or common law use, 
it is laid down, had neither jus in re, or jus ad rem. But 
great complaints were made against the abuses practised 
under the system which had grown up under that name. 
Statutes had repeatedly been passed for the purpose of re- 
medying those evils,’ until the 27th of Hen. VIII. ch. 10, 
called the statute of uses, was supposed to have accomplished 
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the work effectually. This statute was in substance as fol- 
lows: “ When any person shall be seized of lands, &c., to the 
use, confidence, or trust of any other person, or body politic, 
the person or corporation entitled to the use in fee simple, 
fee tail, or for life, or years, or otherwise, shall from thence- 
forth stand and be seized, or possessed of the land, &c., of, 
and in the like estates, as they have in the use, trust, or con- 
fidence; and that the estate of the person so seized to uses, 
shall be deemed to be in him, or them, that have the use, or 
such quality, manner, or form, and condition as they had 
before the use.’? The framers of this law only deceived 
themselves, as all law makers’ are apt to do, who disregard 
the wants and convenience of the people for whom they 
legislate. ‘These fiduciary dispositions of property had be- 
come necessary to their business and habits, and the law was 
in a short time evaded, not by the re-establishment of the old 
use, but by the creation of a new system, under the name of 
trusts, avoiding the objectionable qualities of the former, and 
being moulded into one of greater certainty and_ utility. 
This evasion of the statute was effected by giving it a strict 
construction. It executed the possession of the dand to the 
first use, but went no farther; and the second use attached 
itself to the first use un ‘er the name of a trust. Instead of 
saying, to A. for the use of B., a third name was introduced; 
thus: to A. for the use of B., for the use of C.; and the land 
of A., uniting with the use in B., made but one legal estate 
in B. But this, according to the strict construction, could 
only be effected once; the second use therefore did not unite 
with the land, but attached as a trust or confidence to the 
first use of B., and B. was declared to hold in confidence for 
C. Another mode of explaining this piece of subtlety is, that 
the words of the statute are confined to persons seized in the 
foregoing manner of /ands, &c., and the seizin of B. is not of 
the /ands, but of the use; hence the use of B. alone being 
regarded, C. has nothing at law; but as B. is not intended to 
have the beneficial interest, courts of equity interpose and 
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make him a trustee for C., the ulterior use being rejected by 
the courts of law. There are other modes of explaining this 
curious piece of judicial legerdemain, but in spite of them all, 
it must appear to plain common sense, if common sense oan 
comprehend it all, little better than an ingenious but excusable 
quibble. 

An ideal transmutation of possession takes place; that is to 
say, the possession intended to be conferred on A. by the 
conveyance to him, is transferred from him to the person for 
whose use the conveyance is made. It is the same thing as 
if the conveyance were made direct to B., without the inter- 
vention of A. But where it is necessary that possession 
should remain in A., the use is then said to be executed in 
2., instead of being carried by transmutation to B. A. then 
becomes a /rusfee for B., according to the judicial construc- 
tion of the statute, and B. is the cestui gue trust, or the per- 
son for whose benefit the trust is created. But for this A. 
would take nothing; his name would be superfluous, and B. 
would at once take a legal estate. Where A., the trustee, is 
required to do some act, as to convey or to receive rents and 
profits, and apply or dispose of them, the possession must 
remain in him instead of being transferred to the use. There 
is, however, a distinction between the directions to apply the 
rents and profits, and to permit the cestui que trust to lake 
them; in the latter case, the legal estate or legal seizin is not 
executed in the trustee, but in the cesfui gue trust, who con- 
sequently takes a legal and not an equitable or trust estate. 
In other words, D. conveys to A. for the use or in trust for B. 
In this case, the use being executed in B., he takes a legal 
estate; but if to A. to convey to B., or to apply the rents and 
profits to the support of L., the latter takes the equitable 
estate, while the use being executed by the statute in A., he 
takes the legal estate in trust for B. 

The new fiduciary right thus created under the name of a 
trust, was of a higher and more perfect character than the 
former use, which gave to the cestué gue use merely a right 
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to call upon the feoffee to uses, by subpeena, to execute the 
use. Instead of conferring no right or estate in the land, it 
gave in fact the substantial ownership; the trust was the estate 
itself, although existing only by reflection or imitation, the 
legal estate now only existing for its benefit and convenience. 
Being no longer a mere chose in action, all the necessary 
consequences followed; it was liable for debts; it was assign- 
able; it was subject to tenancy by the curtesy, although by a 
single and arbitrary exception exempt from dower, but which 
a late British statute has done away.* 

The power of keeping estates in suspense from the use and 
possession of some beneficial owner, was long contested in 
England; and the old common law maxim, that the freehold 
cannot be in abeyance, or vacant and unoccupied, was ear- 
nestly vindicated. It is but of recent date that executory 
devises and future trusts obtained a foothold. The law 
“abhorred a perpetuity,” that is, the keeping estates unalien- 
able for any period of time, Jong or short. A sort of com- 
promise was efiected at last, by limiting the period of restraint 
from alienation to the term of a life, or lives in being, and 
twenty-one years afier. Even this was grossly abused by 
an individual of great wealth, Mr. Thelusson, who, with the 
aid of a skilful conveyancer, contrived to keep within this 
rule, and yet extend the time when his immense estate would 
be beyond the reach of any one, and at the same time of no 
benefit to his descendants, for seventy or eighty years! His 
plan was, to take all the lives of his sons, and their sons then 
living, which were numerous, and then at the end of the life 
of the longest liver, vest in a grandson, or great-grandson, on 
attaining twenty-one years of age, an immense estate, which, 
by accumulation, it is conjectured might amount to one bun- 


* “The equitable interest,” said justice Rolle, “is not a thing in action but 
an inheritance, or chattel, as the case may fall out.” “And when once the 
trust, instead of passing as a chose in action, came to be treated on the footing 
of an actual estate, it soon drew after it all the rights and incidents that accom. 
panied property at law.” Lewin on Trusts 11. 

VOL. V. 28 
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dred millions of pounds sterling—and this, to gratify the idle 
imagination of a moment, that a descendant of his might 
come to be the richest commoner in the world! I do.not 
pretend to speak with absolute accuracy of this singular set- 
tlement, my object being merely to convey general ideas. 
Such indignation was excited by it, that the act of 39 and 40, 
of George III., was passed, narrowing the rule, thereafter, ¢o 
the life of one person then living, and twenty-one years 
after. The spirit of commerce, or more properly speaking, 
the spirit of the age, was opposed to the practice of tying up 
estates from alienation, or personal property from use and 
beneficial appropriation, or placing it beyond the reach of 
enterprise ana industry, to gratify the morbid vanity, or folly, 
or perhaps the unfeeling narrowness of heart, of a person 
unwilling that others should enjoy that which can profit him 
nothing, after the short and fitful fever of life is past. 

In England, the art of conveyancing has become a mys- 
tery—an occult seience, scarcely known to any but those who 
apply themselves solely and exclusively to this branch of the 
profession. It has become a sort of deviltry, or black art, 
confined to as small a number as the magi of old, or the cal-. 
culators of eclipses in modern times. The introduction of 
such a mystery is not desirable in this country. On this sub- 
ject, judge Kent has made the following very just observa- 
tions: “The doctrine of settlements in England has become 
an abstruse science, which is in a great degree monopolized 
by a select body of conveyancers, who, by means of their 
technical and verbose provisions, reaching to distant contin- 
gencies, have rendered themselves almost inaccessible to the 
skill and curiosity of the profession at large. Some of the 
distinguished property lawyers have acknowledged that the 
law of entails, in its present mitigated state, and great com- 
parative simplicity, was even preferable to those executory 
limitations upon estates in fee. Settlements, with their shift- 
ing and springing uses, obeying at a remote period the ori- 
ginal impulse, and varying their phases with the change of 
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persons and circumstances and with the magic wand of 
powers, have proved to be very complicated contrivances; 
and sometimes, from the want of due skill in the artist, they 
have become potent engines of mischief, planted in the heart 
of great landed estates.”’ If such be the formidable objections 
to this science of conveyancing, what are we to think of the 
corresponding jurisdiction of a court of chancery, for the pur- 
pose of giving effect to such superhuman ingenuity? It is 
added by judge Kent, that the acquisition of wealth in fami- 
lies may perhaps in time give rise to the necessity to some 
extent for these artificial provisions. If the effect of with- 
holding such powers be to prevent the accumulation of such 
wealth, it will prevent a much greater evil. The power of 
the English court of chancery over estates, is at present one 
of the greatest abuses in the British government. The re- 
mark has been with too much justice applied to it by another 
writer, that in such cases, the courts of chancery remind us 
of the dreadful inscription seen by Dante on the gate which 
leads to the infernal regions—Lasciale ogni speranza— 
LEAVE HOPE BEHIND—IT NEVER ENTERS HERE. 


ESSAY—PART I. 


WueEn trusts are of an executory character, as in the present 
instance,* they are usually declared in wil/s, which are sup- 
posed to be entitled to a more liberal construction in favour of 
the intention than trusts in deeds, and in some respects can 
be more perfectly executed. But whether declared in deeds 
of trust executed, or in deeds of trust executory, or in wills, 
the particular intent, or secondary wishes, must often give 
way to the general intent, or to the rules of law.! 

The law also annexes certain incidents to estates, notwith- 


* See Appendix A. 
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standing the express declaration of the devisor, or feoffor, to 
the contrary; such as the alienability of a fee simple, the ten- 
ancy by the curtesy of an estate tail, and the barrable nature 
of such estate: to which may be added that insuperable barrier, 
the rule against perpetuity, which does not allow, by any 
contrivance, the tying up estates from alienation, for an inde- 
finite period.? 

Trusts are said to be in their very nature erecufory, and 
ought therefore to have a liberal construction. There is a 
legal distinction between trusts executed, and executory trusts, 
In the latter, the trusts are less perfectly declared, and some- 
thing remains to be done by the trustees in carrying the inten- 
tion more completely into effect. In England, executory 
trusts are considered little more than memoranda, to be after- 
wards pertected by a more complete declaration, and usually 
occur in wills and marriage articles, and necessarily requiring 
other writings; but hardly ever in conveyances, in which the 
feoffor is supposed to have declared the settlement fully, with 
a perfect knowledge of the legal effect of his expressions, and 
plan of limitations, having the advantage of mature delibera- 
tion and the advice of counsel. 

In the reported cases of the different states, or of the United 
States, I have not been able to meet with any one, where a 
court of equity has undertaken to mode/ the trusts, as is often 
done by the chancellor of England, directing in minute detail, 
a settlement of estates in a technical manner, with the design 
of placing a restraint on alienation; although the distinction 
of trusts executed and executory, is recognised by them in 
the abstract. But the construction of all trusts, on account 
of their executory character, has been assimilated to that of 


12 2 Fonb. 18, 52, 59, 95, 408-19. 1 Prest. Estates, 188, 382, 354. 9 
Wheaton, case of Thompson Mason. Fearn 325; ib. 53,258. 1 Atk. 8. Amb. 
478. Fearn 563, 430. Forrest 262. 2 Show. 398, Croke Eliz. 16. 1 Eden 
119,195. 1Coke 129. 18B.C.C.75. 2Sand.77. 6 Cruise 325. 2 Str. 
1175. 6D& E. 213; 7 ib. 652. 1 Dallas 139. 4 Dallas 347. Cowp. 600. 
1 Burr 84. Taylor v. Horde. See the argument of Mr. Knowles. 
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wills, allowing to executory trusts and wills, perhaps a more 
liberal construction; in all of them, however, the first thing to 
be accomplished is the general intent, or leading object, and 
next the particular intent, or secondary wishes.* It was said 
by lord Hardwicke, “that all trusts are more or less executo- 
ry; if they were not, they would be /ega/ estates, executed 
by the statute of uses. It appears to me that, in Pennsylvania 
at least, where there is ho court of equity, the party declaring 
the trust must do more for himself, and the court can do less for 
him, in decreeing a detailed settlement of the estate, with all 
the necessary clauses and provisions, than can be done by 
the chancellor of England. Chief Justice Tilghman expressed 
regret at the limited power in cases of trust, and the legislature 
has not yet thought proper fo give this power of making 
strict settlements of estales, by adopting all the technical 
contrivances of the English conveyancers. The utmost 
regard which our courts would pay to the distinction of trusts 
executed and executory, would be that expressed by lord 
Hardwicke, “that trusts are more or less executory,”’ as they 
are more or less explicitly declared by the maker, and conse- 
quently more or less liberally construed; but I cannot con- 
ceive on what principle they would be construed differently 
from any other executory contract, or writing.‘ 

It must be obvious to the lawyer, that if the maker of the 
trust had objects to accomplish beyond the general intent, 
and which were deemed of essential importance, they would 
have been better secured in a will than in a deed of feoff- 
ment, although that feoffment were a ¢rust deed, His inten- 


* See 1 Fonb, 53, “Iam very clear that this court cannot make a different 
construction in the limitation of a trust, than courts of law would make in a 
will, for in both cases the intention, snall take place.” Austin v. Taylor, 1 Ed. 
367. See Lewin 46. 

%* 1 Prest. 384, 405. 1 Dallas 139, 1 Hen. & Mumf. 290. 10 Johns. Rep. 
505, 9 Sergt. & Rawl. 180. 2 Fonb. 36, 50-60, 90. 4 Fonb, 400-4. 8D. & 
E.5. 1 Dallas 47. Sugd. Powers 37, 139. 1 Vesey 230. 2 Black. (Chitty) 
84. 12 Vesey 230, 1 Vesey 234. 9 Mass. 514. Cowp. 600. Kent’s Com, 4 
wol, real estate. 
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tion, at least, ought to have been fully, explicitly, and tech- 
nically declared. A difficulty suggests itself at once, which 
would not occur in a will. The trustees are required to 
make conveyances in fee, and yet they have only estates for 
life! Hence they have no power to convey beyond their 
own lives, There is no express power even to make leases 
beyond that period. In a will, itis not necessary to give the 
trustee any express estate, because he would take by impli- 
cation, or operation of law, an estate commensurate with 
that required to be executed. ‘The land descends to the heir 
until the will is executed, and all the estates of freehold under 
it, are served out of his seizin. For the same reason, the 
general trustees are suilicient to support remainders, while in 
a deed this is not the case; although where special trustees 
are required for the purpose of preserving contingent remain- 
ders in strict settlement, to prevent them from being destroyed 
or barred, they are necessary both in wills and deeds. Ina 
deed of feoffment to uses, or trusts in general, the feoffor 
having parted with his estate, subject to the under current of 
equitable limitations, these are to be served out of the seizin 
of the feoffee to uses, and the Jegal fee cannot pass in a deed 
without the word heirs, although the egui/able fee may. The 
estate of the feoffees to uses, in the present case, is entirely 
legal; that of the persons to be benefited by the trusts, en- 
tirely equitable. Like two parallel lines, they cannot co- 
alesce, however they may approximate; that is, they cannot 
have a distinct existence in the same person, although the 
trustees may transfer their legal seizin to the trusts, thus 
converting these into legal estates.* But the legal seizin of 
the trustees, is only of an estate for life, in the present deed, 


* The, equitable may also merge by operation of law. See 6 Johns. Ch. Rep. 
(N. Y.) 423, 395; 3d vol. 56. 1 Fonb. 426. “Where the legal and equitable 
titles are united, the equitable title no longer exists, it is merged in the legal 
title by the unity of seizin.” The equitable and legal estates cannot coalesce, 
but they may unite, and form one estate. 
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and that only implied, as the largest estate they can take, 
where there is none expressly given them; and, therefore, 
not commensurate with the equitable fee.‘ 

If the legal estate of the trustees be only for life, its longest 
period is for their own lives, and of course terminating with 
the life of the survivor; and even this estate arises by impli- 
cation, there being no express declaration respecting its dura- 
tion, and the technical word heirs, being omitted. Possibly, 
the word survivor may be construed to give an express estate 
for life; but how can the estate be extended to the adminis- 
tor, or executor of such surviving trustee, farther than mere 
chattel interests, which the law would imply? What relation 
or personal confidence can there be between the administrator, 
or executor of the trustee, and the author of the trust, so as 
to execute a power purely personal and discretionary? At 
least the letters of administration, on the goods and chattels, 
rights and credits, of the trustee, can give no direct authority 
over the real estate of another person. I cannot understand 
how the executor of the will of one of the trustees can assume 
the authority of trustee as to real estate with which that will 
has nothing to do! But the dand is only conveyed to the 
trustees, the survivor &c., and to their executors and admin- 
istrators, while the execution of the trusts is confided to the 
trustees named and the survivors &c. There is no express 
trust in the executors or administrators. This part of the 
deed requires, at least some reflection. One may give direc- 
tions to the executors of his own will, but to give these to 
the unknown executor of another person who is still living, 
and who has made no will, and may never make one, in 
relation to an important trust of real estate, is not easily recon- 
cilable to my mind. This clause, in a legal sense, may 
almost be considered, so far as relates to the main objects of 
the trusts, as incapable of practical effect. So also the*clause 

* 2 Sand. 80. Cornish on Uses 43-74. 1 Fonb, 34. 2 Fonb. 146. 1 Fonb. 


137-82, 2 Prest, 63-5. 2 Fonb. 87. Sugd. Powers 37, 140, 204. 1 Dallas 
139, 
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giving power to associate, &c. They may associate—this is 
not imperative; and they may nat associate, &c. The first 
set of trustees must cease in this case, with the life of the last 
survivor, and the trust must either then be at an end, or be 
carried into effect by the court, or be perfected by the opera- 
tion of law, where the person for whose benefit the trust was 
created is in the actual possession, and the time appointed 
for the execution of the trust being past. 

The author of the instrument appears to have supposed, 
that the trust could be continued in a new set of trustees-after 
the death of the first, either by a vague designation, as in this 
instance, or by authorizing the first set to appoint successors 
at pleasure. If this could be done, it would be an easy matter 
to create a perpetuity. Estates might be held in suspense 
ad infinitum, in the hands of a succession of trustees thus ap- 
pointed. But the law will not allow the legal, or equitable 
interests, to remain in abeyance, in nudibus, or in gremio 
legis. It delights in certainty, and in things definite and spe- 
cific. Where the objects of the trusts are not specially de- 
signated, as in the case of charitable uses, it is admissible; but 
where a specific estate is set apart for a particular individual, 
and the heirs or children of that individual, it must vest 
within a life or lives in being, and twenty-one years after, at 
the farthest; and this rule applies to trusts as well as to legal 
estates. But it isa principle of equity, that a trust cannot fail 
for the want of a trustee; the trust will be executed by the 
court, where there is a court of equity, and where there is no 
such court, as in Pennsylvania and in Massachusetts, much 
will be presumed in favour of the cestui gue trust in actual 
possession. And the important principle of considering those 
things as done which ought to be done, would be entitled to 
peculiar weight. But with respect to the appointment of other 
trustees, by those first named, it would appear at first view, 
to have been intended to perpetuate the trust, as in the case 
of a corporation; but the word associale, serves to negative 
the idea, because they could not be associated with persons 
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who had ceased to exist. Willis, in his essay on trusts, lays 
it down, “that a court of equity will control a trustee in the 
exercise of a power to appoint new trustees, though given in 
very large words ;’’ for there must be a reasonable limit to the 
duration of the trusteeship of property, not held to charitable 
or public uses; “trusts being a personal confidence,”’ he con- 
tinues, “ ought to cease with the trustee. Our law, however, 
continues /he es/ate in a deceased trustee, to his heir, or if of 
a term of years [a chattel interest], to his executor or ad- 
ministrator. Still a new trustee is to be appointed, where the 
deed creating the trust, or the refusal or incapacity of the 
representative, requires it. This is effected either by the party 
beneficially interested, if he have a power for that purpose, or 
else through the circuitous and expensive medium of the 
court of chancery.” I have no doubt that a special legisla- 
tive act would be proper, where there is no court of chancery 
possessing extraordinary powers, to supply these defects of 
omission, from accident or want of technical skill, where it is 
perfectly consistent with the intention of the feoffor, and the 
promotion of the interests of all parties concerned. 

The equitable estates, or trusts, do not fall to the ground 
from the want of power in the trustees to convey the legal 
estates. Defective feoffments may be construed to be cove- 
nants to stand seized, where there is a sufficient consideration, 
as the consideration of marriage in C. M., and of blood in the 
nieces, the naked legal seizin remaining, if necessary, in the 
feoffor, or his heirs, subject to the equitable estates, the bene- 
ficial interests having passed ont of the feoffor, with the ex- 
ception of a possible reversion on the failure of the whole of 
the trusts. An appeal may also be made, by those who have 
the beneficial interest, and, therefore, entitled to call in the 
legal estates, to the powers extraordinary of a court of chan- 
cery to supply the want of seizin in the deed; it appearing 
from the deed itself, as in the present case, that it was in- 
tended to convey the complete legal title, “ to be disposed of in 
the manner before mentioned,” that is, to make conveyances 
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in fee tail, to C. M., and her children, and the fee simple to the 
nieces on the contingency of C. M. or her children, dying 
without issue.® 

To convey the legal fee, the word feirs is necessary in 
deeds at common law, which operate by way of conveyance, 
or transmutation of possession. This is still the law of Penn- 
sylvania, and but for the danger of intermeddling with the 
closely interwoven law of tenures, would have been done 
away, as it has been in New York, and some other states, 
The same thing is requisite in a deed to uses, where the pos- 
session is transferred to the use by the statute, thus making a 
legal estate by operation of law, and annihilating the fidu- 
ciary, or equitable estate, as existing at the same time inde- 
pendently of the legal. But where this operation of the 
statute of uses is successfully evaded, and the use still exists 
under the name of /rus¢, substituted in some measure for the 
use, as it stood before the statute, this trust, or equitable 
estate, may exist in the same deed with the legal, and the equi- 
table fee may pass without the word Aeirs, if the intention 
sufficiently appear by other expressions, although the same 
indulgence is not shown as in a will. As for instance, a trust 
feoffment to A. and his Aeirs, to convey to B., in fee. A. the 
trustee, can convey a fee to B., although the word Heirs is 
not used in connexion with B. In a will, the words all his 
rights, all his property, would have carried the fee. Let 
this be reversed, and let us suppose a feoffment to A. (without 
the word heirs), to convey to B., in fee, or to the heirs of B. 
A., having only an estate for dife by implication (and it is 
the largest the law can imply, where there is no express 
estate, and no words which the law considers equivalent), 
cannot convey the /egal fee, to the equitable fee of B. Yet 
the feoffor and his heirs may stand seized to the use of B., 
and thus in effect it may come to the same thing. In cove- 


* See authorities, last paragraph, 2 Sand. 80, et al. Bacon, Uses and Trusts. 
2 Wils, 22, 75. 
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nants to stand seized to uses, where the legal and equitable 
estates, by operation of the statute, centre at once in the same 
person, the technical word heirs cannot be dispensed with. 
But in a covenant ¢o convey (and defective bargains and sales, 
or feofiments, are now usually considered as such) and suffi- 
cient legal seizin in the covenantor, the courts will in general 
consider him as seized to the use of the person who has the 
equitable estate, provided there is a consideration, and suffi- 
cient words to show the intention.’ 

The foregoing is laid down very explicitly in Preston’s 
treatise on estates. 

« The general rule is, that limitations of trust are to be con- 
strued in like manner, and by the like rules as limitation of 
legal estates; and therefore in deeds, the fee cannot pass by 
grant or transfer, inter vivos, without appropriate words of 
inheritance.”’ 

« But in contracts to convey, and in trusts declared, in a 
conveyance, the fee may pass, notwithstanding the omission 
of a limitation to the heirs.” 

“ Therefore articles to convey to B., in fee, or a convey- 
ance to A. B., and his Aezrs, in trust to convey to C. D.,in fee 
simple, would confer a right in equity to call for a convey- 
ance of the inheritance. So a conveyance to A., and his 
heirs, in trust, fotidem verbis, for B., in fee, would pass a 
fee.’ Because, the use according to the statute, would in this 
case be executed in B. instead of in A.; which would not take 
place if A. were required to do some act, as to convey, &c., 
rendering it necessary that the possession, or legal seizin 
should be in him for that purpose: A. would then hold in 
trust for B. It is proper to observe also, that the seizin of 
A., is in fee, in virtue of the word heirs, without which he 
would only have an estate for life, although expressly declared 


72 Chitty’s Black. 83, 266, and note. 1 Dallas 139. Precedents Convey- 
ancing 157. Sand. Uses, 1 vol. 123, 126; 2 vol. 98. 2 Prest. 64. Cornish Uses 
43, 74. 4 Dane’s Abridg. 224. 1 Fonb. 34. Ambler 387. 6 Cruise 242, 
243. 8D. & E. 597, 10 Mod, 523, 2 Atk. 71. Gilbert, Law of Uses, 75. 
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that he was to take in ¢rust, for B. in fee, who took the legal 
estate according to the statute, but without the word heirs, 
either in connexion with his use, or the seizin or estate of A. 

It is, however, laid down by Preston, “that there may be 
a right in equity to call for the conveyance of the fee, be- 
cause there is evidence of an intention to convey the fee, al- 
though that intention be not expressed by a limitation to the 
heirs.”’ Or as it is expressed by Kent, « it is likewise under- 
stood that a court of equity will supply the omission of words 
of inheritance ; and in contracts to convey, it will sustain the 
right of the party to call for a conveyance in fee, where it 
appears to have been the intention of the contract to convey 
a fee,.’’s * 

And again, that “the construction of law on the bargain 
and sale, ought to be precisely the same, after the statute as 
the construction of the court of chancery would have been, 
when the uses were fiduciary,and were under the immediate 
and peculiar jurisdiction of that court.’’ In the present in- 
strument, the word heirs as respects the frust estates, is not 
necessary to pass a fee. The word issue in a deed at common 
law, operating by way of conveyance, is a word of purchase, 
not of inheritance; but in a trust declared in such deed, it is 
construed according to the intention, as in a will or covenant. 
«“ Issue”’ in a will does not mean “children,’’ but a succession 
of issue, or children of children, indefiniie/y: and the remainder 
over, after a “dying without issue,’ means after “an indefinite 
failure of issue,’’ or a failure of heirs of the body. In the in- 
strument before us, the intention is evident, that the land is 
first to go to C. M., then to her issue, and then to the issue of 


*« To declare a trust formally, a person need only make his meaning clear 

* 
as to the interest he intends to give, without regarding the technical terms of 
the common law in the limitation of legal estates; an equitable fee may be 


’ 


granted without the word “heirs,” and an equitable entail without the words 
“heirs of the body.” But though technical terms be not absolutely necessary, 
yet no rule is better established than, that where technical terms are employed, 


they shall be taken in their legal and technical sense.” Lewin 44, 
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that issue, but does not stop there, for it is not to go to the 
nieces, until after the children die without issue, which makes 
it an indefinite failure of issue, according to the legal meaning 
of the words “dying without issue.’ The intention also is, that 
the nieces are to take a remainder in fee, but the word 
“heirs”? is not used, which is necessary for this purpose in a 
deed of conveyance; the trustees are directed to convey to 
them in fee simple. In virtue of the direction to convey, the 
use is executed in the trustees not in the nieces, who take 
the /rust, and the legal seizin, or possession is transferred to 
the use, as it is necessary the trustees shall retain possession 
to make the conveyance. If the words had been, “if C. M. 
or her issue die without issue, then to my nieces in fee, omit- 


> the nieces would have taken the 


ting the word “convey,’ 
legal estate, without the trustees, but then the word “heirs’’ 
would have been necessary in the deed, unless it be construed 
a covenant to stand seized.® 

lt is the general rule, then, that the word heirs is necessary 
to convey the legal estate in fee, in a deed, and the exception 
is the case of the eguilable fee, in a trust deed; and where, in 
that trust deed, the conveyance of the legal estate is to the 
trustee and Ais Aeirs, the person seized of the equitable fee 
without the technical word, may call for a conveyance of the 
fee from him; and where the legal fee is not in the trustee for 
the want of the word heirs, the equitable fee may still subsist 
in equity, because, “there is evidence of an intentton to con- 


> 


vey the fee.”? Or as it has been expressed, “trusts in deeds, 


and other writings, have the same fiduciary character since, 


> It is also estab- 


that uses had before, the statute of uses. 
lished, that defective feoffments may be considered as mere 
executory contracts to convey; or trusts may be regarded as 


covenants to stand seized to uses; in this manner narrowing 


® 2 Prest. 65. 1 Fonb. 34. 4 Kent’s Com.7. Comyn’s Dig., tit. chap. T, 
VOL. y. 29 
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the inconvenience of the rigid rule applicable to conveyances 
at common law. 

In the case of Vanhorn’s lessee, chief justice M’Kean strug- 
gled hard to make out a fee simple without the word heirs. 
He construed the deed to be a covenant to stand seized to 
uses (it was not a trust, the possession not being separated 
from the beneficial interest), but he found no words, either 
express or relative, that would carry the fee. The words of 
the deed were simply these, “ gives, grants, freely, absolutely, 
and clearly, the premises, &c., all the rights, titles, and interest, 
claim and demand whatsoever.” As this was a use (that is, 
the legal estate and the use both centering at the same time 
in the first taker, instead of interposing a second person, or 
requiring something to be done), it was converted by the sta- 
tute of uses into a legal estate, and then required the tech- 
nical word heirs to convey the fee, which the skill of the 
lawyer might have prevented by simply adding five words, 
to wit: To A., for the use of B., for the use of C.—or required 
something to be done by a trustee—such as to convey, or to 
receive and apply the rents, which might render it necessary 
for the trustee to have the possession for that purpose. The 
use would then be executed in B., who would become a 
trustee for C., now seized of the equitable, as B. would be of 
the legal estate. 

The kind of estate to be conveyed was not even rendered 
certain by express relation, or reference to that of the grantor 
himself, or by the use of words necessarily enlarging an estate 
for life, to an estate tail, as for instance the words, “dying 
without issue.”” The deed under consideration, however, is 
a trust—the trustees are expressly required to convey in fee 
simple, to the nieces of the feoffor, on the happening of the 
contingency of C. M. “dying without issue ;”’ and in virtue of 


°2 Fonb. 90. 1 Prest. 386. 2Sand. 80. 2 Fonb. 137; do. 18. 1 Dallas 
13. 1 Fonb. 34; 2 do. 20. 4 Dane’s Abr. 224, Fearn 294 Croke Eliz. 478. 
Coke Lit. 96. 10 Johns. Rep, 496, 507. 
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those words, either C. M., or her issue (in connexion with 
her previous estate for life), takes an estate tail. Itis declared 
in the deed, that the “complete legal estate of the premises,” 
is vested in the trustees for the purpose of executing the 
trusts. 


If it be necessary to regard the deed as merely a covenant 
to convey, or to stand seized to uses, will the nominal con- 
sideration paid by the trustees be sufficient to support the 
contract, or will it be sustained without consideration as 
between the parties immediately interested? There is some 
difference of opinion on this head, and it may be necessary to 
distinguish contracts executory from contracts executed; but 
it is unnecessary to discuss the matter in the present case, for 
there is no doubt that a consideration moving from any of the 
parties beneficially interested, will embrace all coming within 
the scope of the trust, especially in the present instance, 
where the particular estate of C. M. (according to the strict 
analogy between legal and equitable limitations), is necessary 
to support the contingent remainder of the nieces. of the 
feoffor. If this were the case of a will, that remainder might 
be an executory devise, which requires no particular estate to 
support it. The principles above cited are more fully ex- 
plained in the excellent work on trusts, by Willis. In the 
present case, there is a sufficient consideration moving from 
all the parties; that of marriage in C. Ms, and of blood in the 


nieces.* 


* When the trust is created no consideration is essential, and the court will 
execute it, though voluntary. Lewin lil. “If a use be declared upon trans- 
mutation of possession (when possession passes from the feoffor), as in a fine or 
feoffment, it is sufficient for the party on the transmutation to declare, that the 
use shall be to such a party, and of such an estate; but if a use arise without 
transmutation of possession, the use then does not arise by virtue of any decla- 
ration or appointment, but there must be some precedent obligation to oblige the 
party declaring the use, which must be founded on some consideration.” Per 
Holt. Lewin 117, Again: “Ifa man will improvidently bind himself by com- 
plete alienation, the court will not unloose the fetters he hath put upor. himself, 
but he must lie down under his own folly; but if the court interpose, where the 
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It may also be a subject of inquiry, which I do not mean 
to enter upon at length, whether the statute of limitations of 
Pennsylvania would not, in case the time had elapsed, 
remedy the defect of the feofiment in this case, as respects the 
legal estate in the trustees, from the want of the word heirs, 
The person standing seized to uses, having parted with the 
whole of his equitable interest in favour of the objects of the 
trusts, it is only the /egad estate, if any, remaining in him or 
his heirs, which is not adverse to the cesfui que trusts. The 
jormer beneficial interest, or equitable estate of the feoffor, 
cannot co-exist with the same equitable estate in the cestui 
gue trust. The legal estate of the trustees is subordinate to 
the equitable, being merely instituted to carry into effect the 
trusts created. But the possession of the feoffees to uses is 
adverse to that of the feoffor, who has parted with his whole 
estate; and in like manner one in possession under a contract 
to convey holds in his own right and adversely to the cove- 
nantor. The statute operates both on the legal and equitable 
possessor, Who holds an adverse possession, that is, who holds 
in his own right, and not in privity with another; and I see 
no reason why twenty-one years’ possession, by withholding 
the remedy, does not give such possessor, as in other cases, 
a legal estate without inquiry into the original tite. The 
trustees, consistently with the trusts, might acquire against 
all the world, with the exception of their cestui gue trusts, 
the legal title under the statute; and the cesfui que trusts 
in possession, and in the receipt of the rents and profits, 
might acquire it for the same reason against the trustees, as 
“their estate exists merely for the benefit of the cestui que 
trusts.” A conveyance also may be presumed, as far as it 
may be, in conformity with the deed of trust. After the sur- 
render by the trustees, and the possession of the cestui que 


act is incomplete, what is this but to arrest property from a person who has not 
legally parted with it?” Lewin 132. In the present case, the feoffor professes 
to part with the whole estate, as well as the possession, and if there be any 
thing incomplete, it is the form and not in the substance of the alicnation. 
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trust in her own right, it does not follow that there remains 
any privity between them. The trustees cannot hold ad- 
versely to their ces¢ui gue trusts, and no time will give them 
a title against those for whose benefit they hold; but the rea- 
son is different in the case of those who are entitled to the 
equitable estates, as respects trustees, or covenantees to stand 
seized. The statute would not bar those who have the 
equilable remainder, because it is a part of the same estate 
with the equitable estate for life, or in tail; that remainder 
can only be barred by a common recovery, or by simple 
alienation under the statute of Pennsylvania, Let us suppose 
that the trustees in this case had executed their trusts by 
express conveyance; it would have been done by giving a 
legal estate for life, or in tail to C. M., or in tail to her issue, 
remainder to the nieces, and this would be precisely the 
effect of giving a legal estate to C. M., under the statute of 
limitations, in virtue of a twenty-one years’ possession. If 
this reasoning be not satisfactory, at least it will not be 
doubted that the trustees, and the cestui que trusts, jointly, 
by their possession may acquire the fee, and thus enable the 
trustees to make conveyances in fee, in execution of the 
trusts, according to the intention declared in the deed. The 
doctrine of estoppel would prevent any one claiming under 
the feoffor from taking advantage of the want of legal seizin, 
even if the possession of the trustees and the cestui que trusts 
were not adverse to the feoffor, as well as to all the world. 
Where there is no court of equity to decree a complete exe- 
cution of the trusts, the former construction of the statute 
ought to be favoured, and is so where the cestui gue trust is 
in possession. It is laid down in the case of Chalmondely v. 
Clinton, 2 Mer. Rep. 361, “that a cestui que trust may have 
a substantive, independent possession, and may even disseize 
his trustee.”’** Equity will not permit the trustee to evict the 


* See Willis 85, 171, 119, 124. 2 Esp. Rep. 446, 449. Burr. 1898, 1 Dall. 
72. 1 Serg. & Binn. 71. Yates 341, 12. 6 Binn. 191. 12 Serg. 460, Equity 
will not permit trustee to evict his cestui que trust. 1 B. & B. 445. 


29* 
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cestui que trust; and where “the trustee is bound to convey 
the legal estate, on an event which has happened, the con- 
veyance will be presumed unless the contrary appears.’’* 
This, even where there is a court of equity; but here, where 
there is no such court, ought to be conclusive. It may be 
true at law, that the cestui que trvst is tenant at will of the 
trustee, but in equity the reverse of this is the case, when the 
former has a riglit to call for the conveyance, and the surren- 
der of the possession as in the case of C, M.t 

It may be farther remarked, that the apparent discretionary 
power given to the trustees in the instrument under conside- 
ration, as it relates to the unborn children, is only found in 
what may properly be termed imper/eet trusts (not executory, 
or impertectly dec/ared), where the trustees take, in the first 
instance, a beneficial interest, coupled with the expression of 
a desire for the farther transmission, but which they may be 
at liberty to d'sregard; or in the case of a general power, not 
imperative, and not a trust, which is equivalent to the abso- 
lute ownership. Strict!y speaking, these being voluntary or 
discretionary, can hardly be regarded as trusts. But an unde- 
fined discretion given to a stranger, who takes no beneficial 
interest, and who can have no motive but the mere exercise 
cf a discretion according to his will and pleasure, while he is 
at the same time not at liberty to defeat the trusts, is, to say 
the least, a solecism or contradiction. Here the objects of the 
trusts are designated, and the trusts are imperative, so far as 
relates to C. M.; for the trustees cannot withhold the rents 
and profits before her marriage; and the event on the happen- 


* In cases where trustees ought to convey to the beneficial owner of the estate, 
a jury may presume a term surrendered to him, 7 D, & E. Doe v, Tybourn; 
do. 47, Goodtitle v. Jones, 4 Dane 251. Cowper 23. Buller N. P. 110. 2D. 
& E, 698; 7 do. 47; 8 do. 3; 2 do. 122. 5 E. 133. 1 Hen. & Mamf, 223. 1 
Binn. 133. 

+ “In a court cf law, the trustee, as the absolute proprietor, may of course 
exercise all such powers as the legal ownership confers; but in equity, the cestui 
que trust is the absolute owner.” Lewin 4)2. 
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ing of which they are to convey the legal estate to her, is so 
distinctly indicated, that it is equally imperative; although 
not so as to the vague and discretionary allotment, to the 
unborn children on their marriage. But this is a trust, or 
at least a particular power, coming within the rule of perpe- 
tuity, Where the trustees are not the creators of the estates 
under the deed, but the mere medium of conveyance, and 
where we must look to the original deed of trust for the 
estates, and not to any voluntary act of the trustees. I do 
not mean to speak of that kind of special trusts for the sale of 
estates, for the accumulation of trust funds, or for the conver- 
sion of such funds, &e., where the trustees are required to 
retain the estate in their hands for a particular purpose, and 
where until that purpose be answered, the legal estate must 
remain in them; and the persons having the equitable or 
beneficial estate, or interest, cannot call for a conveyance, 
although they may dispose of their equitable rights, which 
disposal will be sustained in equity. It may also be a ques- 
tion, how far such special, equitabie estates may be liable for 
the debts of the cestui que trust. The present is not a case 
of that kind. It cannot admit of a doubt that a court of 
equity would compel the execution of the trust, so far as 
relates to the application of the rents and profits for the sup- 
port of C. M., before marriage, and the conveyance of the 
estate to her on her marriage and having children.” 

If the farther agency of the trustees, for any of the reasons 
which have been given, be placed out of view in this case, 
so as to devolve the execution on the court, and with it those 
expressions which appear to give a vague and undefined 
discretion, founded on a personal confidence, but not impera- 
tive in relation to the children, then it will present a plain 
case of an equitable estale tail in C. M.,, in virtue of the 


‘© 2 Sand. 77. Coke Lit., sec. 463, lib. 3, ch. 8, 271 6, n, 231. Fearn 437. 
1 Eden 227. 2 Fonb. 94. Fearn 563. Fearn 246. 9 Mass. Rep, 514. Fearn 
53. 2 Vesey 335; 7 do. 85. Sugden on Powers 429. 
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words, dying without issue, and of equitable remainders to 
the nieces of the feoffor, dependent on the contingency of 
C. M. dying without issue, leaving entirely out of view the 
imperfect or defective trust for the children. It is possible 
that this singular clause may have been intended to give the 
trustees an appearance of discretion, similar to that of owner- 
ship, and from motives of policy, which may be conjectured, 
but on which the court could not act. There is first the. 
estate for life of C. M., and then in the same deed impliedly to 
her issue, which in a will or ¢rust deed, when this word or 
other equivalent expression, is used collectively, and not as 
designatio personarum, or descriptive of any persons then in 
being, are words of inheritance, equivalent to heirs of the body, 
and not of purchase, and according to the rule in Shelley’s 
case (which applies to equitable as well as to legal limita- 
tions), the two estates unite, and form an estate tail in the 
first taker. If the defective limitation to the children by allot- 
ment on their marriage, at the will of the trustee, be also 
placed out of view, this interpretation will be farther strength- 
ened, because it will then be absolutely necessary that C. M. 
shall take an estate tail by implication, or operation of law, 
in virtue of the words, “dying without issue,’’ to effectuate 
the general intent in favour of the issue. Although it is 
not expressly declared what kind of estate is to be given to 
the children, yet, inasmuch as the estate is not to go over, or 
from C. M., or her children, excepting in the event of their 
dying without issue, it follows that an estate of inheritance 
was intended for them, and they must take an estate by im- 
plication, for the want of an express. limitation; but if the 
unborn children cannot take such estate by implication ac- 
cording to the rules of law, as purchasers, their aucestor must 
take for them, in order to enable them, as well as the grand- 
children, to take, and thus accomplish the general intent, 
which might otherwise fail. And this would also be the case, 
if the act of the trustees were necessary to convey to C. M., or 
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her children, an estate tail, if they have not a sufficient legal 
seizin to convey more than estates for life.™ 

According to this view of the case, the limitations in the 
original deed would read as follows: The rents and profits to 
C. M. for life, with directions to convey the legal estate, on 
her marriage and having children [omitting the allotment 
of parts of the land to the unborn children, on their marriage 
respectively |, and if C. M. die without issue, then to convey 
to the nieces in fee. Or to C. M. for life, and if she die 
without issue, then over. In either of these cases, C. M. 
would take an estate tail. 

But even if the deed of trust gave sufficient power to the 
trustees, that is, a sufficient legal seizin to enable them to 
execute the equitable estates, in fee, and to limit them by 
way of strict settlement, it would be necessary in order to 
accomplish this, to interpose special trustees after every par- 
ticular, and vested estate, in order to preserve the contingent 
uses, or to prevent the union of the estate for life and the 
inheritance; the legal estate of the general trustees being 
insufficient for these purposes. Admitting that the same, 
(that is the general trustees) might be coustituted special trus- 
tees to preserve the contingent estates, by introducing a re- 
mainder to them during the life of C. M., so as to preserve 
such estates as might vest at her decease, nothing of the kind 
has been done, and the deed contains no express directions to 
do it. And if this be considered an ereculory trust, it is 
only in consequence of such express directions, that a clause 
in strict settlement, would be inserted by the chancellor, in 
modelling the trusts by a new conveyance. Without sucha 
clause, there is nothing to break the continuity of the equita- 
ble estates; the estate of the trustees would continue entirely 
legal, and those of the cestui que trust entirely equitable, for 
the trustees are directed to convey to the nieces, which makes 

*! 3 Comyn’s Dig. 398-9, 400. 4 D. & E.294. 5 Dane’s Abr. 513, 514, 


1 Dallas 47. 2 Fonb.60. 1 Coke 127; 11 ib.80. Eq.Ca. Abr. 185. 1 P. W. 75. 
Case in 1 Yates. 2 Yates 374, 400, 414, 
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it a trust, instead of a legal estate, as it would have been, if 
there had been a simple remainder. In order to give power 
over a remainder, the beneficial estates must be all legal, or 
all equitable. Such is the English law; but under our act of 
assembly, Zenant in tail has power to convey as if seized in 
Jee simple. But if we depart from the plain legal construc- 
tion which has been laid down, it will be necessary to enter 
the uncertain field of executory trusts, of springing uses, 
resulting trusts, and nearly all the abstruse and puzzling 
questions of the English law of tenures. Even the English 
judges and chancellors have sometimes found these subtleties 
so excessive, that they have been obliged to break through 
them at once, and content themselves with decreeing a sudb- 
stantial execution of the trusts. 

For the purpose however, of making a more complete 
analysis of the deed, I will consider it as if there were no de- 
fect in the conveyance of the legal fee to the trustees, and 
that in virtue of it, they have sufficient seizin to convey the 
legal estates in fee, wliich they are required by the deed to 
execute.* It is proper to remark, however, that whatever 


‘ 

12 Fearn 56, note. 2 Fonb. 90, Fearn 320. 2 Fonb. 88. 1 Eden. 87. 

* See farther on this subject, and contra, Amb. 387. 6 Cruise 243, 3 & 8 
D. & E. 597. 10 Mod. 523. 2 Atk. 71. Gilbert Uses 75, It is important to 
distinguish those cases which arise on wills, from those on deeds of conveyance. 
See also Lewin 324. “ As legal limitations are properly cognizable by a com- 
mon law court, it might naturally be supposed, that the construction put upon 
the instrument, would stand wholly unaffected by the circumstance of the crea- 
tion ofthe trust. But as the effect of the deed, or will, is to be ruled by the in- 
tention, and any person in limiting an estate to a trustee, must be guided by 
the equity he proposes to raise upon it, the court is necessarily led to enter 
upon the consideration of the trust, in order to measure the extent of the legal 
interest, by the scope and object of the equitable. The following rules of con- 
struction have in consequence been adopted.” 

“1, Wherever a trust is created, a legal estate sufficient for the execution of 
the trust, shall if possible, be implied: 2. The legal estate limited to the trustee, 
shall not be carried farther than the complete execution of the trusts necessarily 
requires.” 

The principle is here very broadly asserted, but on a careful examination of 
the authorities relied on, I think it will be found, that they have arisen on wills; 
if so, the defective deeds must be regarded as covenants to stand seized. 
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discretion of an arbitrary and personal nature was confided 
to them, but not explicitly expressed in the deed, and not impe- 
rative on them, whether that direction relates to C. M. or to 
her unborn children, may be fairly considered as waived by 
the delivery of the title deeds, and the possession of the land, 
with the pernancy of the profits, accompanied by written di- 
rections to the agent to account for back rents, to C. M. and 
her husband. In doing this, they in fact, substantially exe- 
cuted the trusts as toC. M. Perhaps, they did all that was in 
their power to do, for it is not declared that they shall execute 
a deed; this is inferred from the words, “may settle and assure, 
by such mode of conveyance, as they may deem prudent and 
advisable.”? The deed would be but evidence of title; the 
actual seizin, possession, or investiture, being a common law 
mode of conveyance, while writings, excepting in cases of in- 
corporeal hereditaments lying in grant, are but the symbols, 
or the evidence. The word may, in favour of C. M. may be 
construed to be optional with respect to the execution of the 
deed, as it is for the same reason (to secure to her the benefit 
of the trust) considered imperative. As a benefit is intended, 
and her interest clearly defined, the construction is to be 
such as to promote it, according to the rules of law and 
equity. 

If any writings as evidence of legal title were required, and 
the time having arrived when they ought to have been exe- 
cuted, they will be presumed to have been executed, C. M. 
and her husband being in possession of the property, and in 
the lawful enjoyment of the rents and profits, independently 
of the trustees or any other person. This doctrine, as we 
have seen, is peculiarly favoured in Pennsylvania, and in 
those states where there are no courts of equity, and where 
there is no chancellor to perform all the duties of trustees. 

Even in England, the actual possession, and receipts of the 
rents and profits, by cestui que trust, is regarded as the 
highest instance of equitable seizin. In Pennsylvania, where 
there is no court of equity, I can see no reason why a still 
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higher importance should not attach to this circumstance, 
There is still a more weighty principle applicable to the 
interest of C. M. under this deed, and that is, that equity con- 
siders that as done which ought to have been done. It is 
plain, that on her marriage, the trustees were bound to settle 
and assure to her a portion of the land, which portion the 
law considers to be the whole, and which the trusteees have 
assented to, by the act of delivering to her the possession of 
the whole, leaving nothing undone, on their part, excepting 
the execution of a deed of conveyance. This certainly ought 
to have been done, if required by the trust; and after the 
actual execution of the substantial act, it would not be a 
stretch of the principle, to consider the formal act as per- 
formed also. Would a court of equity have hesitated to re- 
quire them to make such a conveyance, if they had been 
ealled upon by the cesfui que trust 2? On what ground could 
they place their refusal? It cannot be doubted for a moment, 
that the trustees would have been compelled to execute a con- 
veyance of some kind. I will proceed to consider what this 
ought to be. 

And first, I will observe that if the law courts of Pennsyl- 
vania could act on the distinction of trusts executed and exe- 
cutory, otherwise than by a greater freedom of construction, 
it could not escape their notice, that the deed with respect to 
C. M., is much more explicitly framed, in the declaration of 
the trusts, than it is with respect to her unborn children. She 
has in the first place, a fixed and positive right to the rents 
and profits for life, while unmarried. This right constitutes 
her equitable estate, and by imitation equal to the legal estate. 
This estate for life the trustees cannot withhold; they would 
be compellable in equity to execute it, and if necessary, convey 


'87 D. & E. 2,47. 5 Dane’s Abr. 251. Cowper 23. Bul. N.P.110. 2D. 
& E. 698; 7 do, 3, 47; 8 do. 2, 122. 5 E. 138. 2 Johns. Rep. 84, 221; 3 
do. 422. 1 Hen. and Mumf, 228, 1 Binney 133. 1 Dallas 72. 1 Serg. & 
Rawl. 30. 1 Binney 91. 1 Yates 341; do. 12. 6 Binney 91, 12 Serg. 460, 
46, 




















TRUSTS AND TRUSTEES. 333 


the legal seizin, although there were no directions to that 
effect, unless it should be regarded as a special trust, requiring 
the possession to remain in the trustees for a certain period, 
or for a particular purpose. “If she remain unmarried,” that 
is, while she remains unmarried (for this is to be read as an 
adverb of time, and not as a preposition), they are to dispose 
of the reuts and profits for her support; and, “if she marry 
and have children,” they may, that is, mus¢, unless there be 
plain and satisfactory reasons to the contrary, to be derived 
from the deed itself, resign to her the disposition of those 
rents and profits, and deliver to her a portion of the land. 

On her marriage and having children, a portion of the 
land is to be settled on her for life; that portiow is fixed by 
the rules of law; it is the whole, on the principle that where 
an estate is limited to two or more persons, and only one is 
eapable of taking, in the first instance, that one takes all, 
leaving it to open as others become capable; besides, the estate 
for life, in virtue of the rents and profits having been previ- 
ously settled on her, is a vested equitable estate which would 
not be divested by her marriage; the word may, when the 
trust is in its nature imperative, must read shad/; the mode of 
conveyance must be no other than such as the law wouid re- 
quire for the purpose specified; and the ¢Zme could not be 
deferred. So that the words may, settle and assure, at such 
time and by such mode of conveyance as they may deem 
prudent and advisable, in point ef fact, leaves nothing to the 
discretion of the trustees. There is nothing which can give 
to this part of the deed, the character of an executory trust, 
that is to say, imperfectly declared. The ¢/me, her marriage, 
and having children (and according to legal decisions the first 
event is sufficient), is fixed by the deed, the portion is fixed 
by the rules of law, the mode of conveyance must follow her 
equitable estate ; and the court who are to judge of the faith- 
ful execution of the trust, or who may be called upon to exe- 
cute it in the place of the trustees, would consider it “prudent 
and advisable”’ to follow the rules of law and the general in- 

VOL, V. 30 
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tent, where nothing explicitly and clearly appears in the 
deed to the contrary. The words prudent and advisable, in 
this case, contain no rule by which the court can correct the 
acts of the trustees; they relate to the mode of conveyance, 
for the portion is fixed by legal rule, the ¢ime is fixed by the 
deed, and so is the interest or estate. If the dime (the mar- 
riage and having children), the portion, and the estate, are 
not imperative, then this is no trust at all. This is the con- 
clusion at which the court must arrive, before it declare that 
the directions in the deed are not imperative. If this be re- 
garded as an executory trust as to C. M., it is one of those 
in which nothing is left to be ascertained, at least by those 
who are to execute the trust; and if the particular intent, as 
relates to the children of C. M. be too indefinite for execution, 
it will not in the least affect the clearly ascertained intent as 
respects their parent. That intent, is beyond all question, 
that C. M. shall positively have the rents and profits for life, 
while she remains unmarried, and that on her marriage, the 
trustees may, that is, sha// convey to her the legal estate, 
thus changing her equitable into a legal estate, enlarged into 
an estate tail, by the words “dying without issue.’’4 

If the trustees had unlimited discretion as to the portion of 
C. M., or the dime of settling and assuring it, there would 
be nothing to prevent them from rendering it illusory, if they 
thought proper, and contrary to the law of trusts, they might 
derive a benefit from the trust. If the ¢ime were not deter- 
mined, the rents and profits might remain, in the interim, un- 
disposed of. For there is no express declaration respecting 
their disposition, a/fer the marriage. ‘The expressions are, 
“if (while) she remains unmarried’’—and, “if she marry (on 
her marriage) they may settle and assure, &c.’”’ But there 
are no directions for the application of the rents and profits, 
by the trustees, a/fer her marriage. It is evident, however, 
that they are to be hers for life, under any circumstances. 
First, while unmarried, the trustees are to apply them for her 
support, but on her marriage they are to deliver the land, so 
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that she may receive them and apply them herself, clearly in- 
dicating that the legal estate was to be conveyed to her. This 
would undoubtedly be the view of the court if required to exe- 
cute the trusts independently of the trustees. It may be re- 
marked, that as to the /wo events, marriage and having 
children, to precede the settlement and conveyance, they need 
not bo//% happen; the first in order of time, according to ju- 
dicial decisions, being sufficient, and the word children, in 
the plural, may be read in the singular,’ 

The foregoing applies to the clause, or part of it, which 
relates particularly to C. M.; but the feoffor has not stopped 
with the living beneficiary; he has looked into futurity, and 
endeavoured to provide for her unborn issue, out of the same 
estate. As to the children, they are to take, or there is to be 
allotted to them, on /heir marriage, according to the pleasure 
of the trustees, parts of the estate already beneficially dis- 
posed of to their parent, and this by way of executory, or, 
contingent springing use, respectively, on such derms and con- 
ditions as the trustees may deem advisable. So far as the 
intention is here explicitly declared, it cannot be varied from, 
and therefore the éime fixed for the allotment to be made, the 
marriage of the unborn children, violates the rule of perpe- 
tuity; but in other respects, this, considered as a limitation 
independent of, and unconnected with the estate for life of C. 
M., is entirely too vague and indefinite to be executed by the 
court. ‘There is no rule for the estate, or for the guantum 
to be settled as marriage portions, out of the land, and there 
is no hint as to the nature of, or necessity for terms and con- 
ditions. 

In order to render this more obvious, let us suppose a limita- 
tion like the following. Instead of giving any estate to C. M. 


#18 7D, & E. 2. 2 Fonb. 47, 79. 2 Chitty’s Biack. 265. Fearn, 318 
Doug. 431, 434. Fearn. by Powell 38, 67, 247, 250, 430, 432, 501, 507, 563, 2 
Fonb. 149. 3 Vesey jr. 357. Doug. 753. 1 Wils. 105. Burrow 1818, 1 Eden 
368. Amb. 376. 2 Vesey & Beam, 297. 3 Vesey 752. 
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let the life estate be to C. D., a stranger, and then if C. D. die 
without issue, to the nieces of the feoffor; then proceed, “and if 
a certain C. M. shall marry and have children, the trustees 
may allot to such children on their marriage, respectively, 
such parts of said land, on such terms and conditions, as they 
may think proper to be given them.’”’ Now, what estate, or 
interest is limited to these unborn children? Not to speak 
of the objection from remoteness, it is to depend on the adlot- 





ment by the trustees, which is not imperative but optional. 
Although the odjec/s of the trust be certain, the subject, the 
quantum of land, and the interest, are undetermined. They 
would have nothing to go into equity against the trustees, and 
the court however disposed to construe it a trust, in case it 
should be devolved upon it by the want of trustees, would 
have no rule with respect to the estate, or quantity of land to 
be settled to each respectively at differeut intervals of time. 
If it be not a trust, it isa mere power, which the trustees may 
decline to exercise at their pleasure. We may now suppose a 
similar clause as to C. M. without the previous disposition of . 
the rents and profits in her favour, but after the words, “in 
trust, &e., that the trustees may d@//of to a certain C. M. on 
her marriage and having children, such par/s of said land as 
they may think proper to be given, on such terms and con- 
ditions as they may think advisable.” What kind of equi- 
table estate is this? Courts have gone very far, almost as far 
in supporting such declarations as imperative, as trusts, but 
it would be going farther than any case I have seen, to con- 
sider this an imperative trust. The estate would probably be 
considered as still in the feoffor and his heirs, because no 
beneficial interest vests presently in any person out of the 
feoffor ; although if any interest is created it may vest at once 
ina person in being, instead of waiting for the birth of a 
person, and the marriage of that person. If a trust like this 
would be doubtful, how much more that to the unborn chil- 
dren of C. M. on their marriage, of unascertained parts of 
the land previously disposed of to their ancestor! All that 
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could be said, would be, that it was probably the intention to 
confer a benefit, but neither the general, nor particular intent, 
were expressed with sufficient certainty. 

But if the estate of the children be connected with that of 
C. M., it must be through the operation of the rule in Shelly’s 
case, and the consequence will be an estate tailinC. M. If 
the imperfect trust, or power of appointment to the unborn 
children be set aside, there will be little difficulty in deciding 
this case. It would then be simply in trust, for C. M. for life, 
and if she die without issue, then over. If it were intended 
the children should take by purchase, the limitation would 
have been, at least ough¢ to have been, more explicit, instead 
of being expressed in this loose and careless manner. There 
is no doubt but that an unborn person may take as a pur- 
chaser; but 1 think it may be admitted on the other hand, that 
the presumption would be in favour of taking by inheritance, 
the estate which in the same deed or will has been previously 
limited to the ancestor. ‘This is the natural course of things, 
as well as the legal. Such is the spirit of the rule in Shelly’s 
case, which according to the declaration of chief justice 
M’Kean, is peculiarly favoured in Pennsylvania. If this 
order is intended to be disregarded, the feoffor, or devisor, 
should leave no room for doubt, but make known his inten- 
tion by express declaration, and even that declaration must 
conform to the rules of law. The unavoidable effect of the 
children taking by inheritance, must be to give an estate tail 
to C. M., and consequently a power to bar the remainders, 
whether agreeable to the intention of the feoffor or not.!* 

The first and leading object of the feoffor, was to provide 
for the support of C. M., during her natural life, out of the 
rents and profits of the whole estate, at all events, married 
or unmarried; this idea of a support for life from the land is 
thrice repeated: and if the rents should not prove sufficient, 
the trustees were authorized to mortgage them, and in this 
way, if necessary, sink the whole; as a power to raise by 
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rents and profits is equivalent to a power to mortgage. 
They might therefore have virtually sold the estate, to raise 
a sufficient fund for her use. But in case she married and 
had children, she was to be provided for in a different mode, 
which was by surrendering the legal seizin, and conveying 
the legal estate; and by a negative pregnant, her husband 
might have been included in the settlement or conveyance, 
according to the words, “neither the said C. M. nor any 
husband she may have,” &c. It was only in the event of 
the estate not being disposed of for her support while unmar- 
ried, or of her dying without issue, and her children dying 
without issue, that the nieces could take, not as the favoured 
persons of the trust, but on the failure of the primary inten- 
tion. It is beyond all question, that according to the general 
intent, an estate of inheritance was intended for her and her 
children, or issue collectively. There is no doubt on this 
head; whatever obscurity there may be, is as to the mode of 
accomplishing this leading design; and here it is unnecessary 
to repeat, that the particular intent, even if it were not ob- 
scure, must be carried into effect according to the established 
rules of law, or it must yield to the general intent. I think 
it must be clear that substantial/y this is an estate fail; and 
I believe the strictest application of technical rules cannot 
vary the result. Nothing could prevent the necessary effects 
of such estates, but a limitation in strict settlement, by the 
interposition of different sets of trustees. But this would not 
save the limitation to the unborn children, on account of the 
radical defect in the directions of the deed of trust, to allot 
their portions on their marriage, without the allernative of 
their attaining twenty-one years of age. The trustees have 
no power to add to, or alter this express declaration; it relates 
to an uncertain event, which may never happen, even if the 
child should attain twenty-one years of age; and is, therefore, 
a condition precedent, which must happen before any interest 
can vest, even if it were not still farther contingent, in conse- 
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quence of the discretion of the trustees, in allotting the res- 
pective marriage portions of these unborn children,'* 

The right to the rents and profits is, in equity, the estate 
itself;* therefore C. M. had at the very least, an estate for 
life; as a mere usufruct, like that of the civil law, is unknown 
toourlaw. The usual language in trusts is, “the trustees 
are authorized to receive the rents, and apply them to the 
support of the cestui gue trust.’? The use is therefore exe- 
cuted in the trustees, on account of the executory character 
of the trust, or discretion in the application of the rents, 
requiring the legal seizin, or possession, to be in them; 
because if the use were executed in the person beneficially 
interested, it would not be a trust, but a legal estate by the 
operation of the statute of uses executing the possession to 
the use. In the present case the use is executed in the trus- 
tees; it would not otherwise be a trust; the legal seizin is 
thus in the trustees, and the equitable seizin in C. M. It is 
this form of expression which renders the trust exeeutory (as 
all trusts are), requiring something to be done by the trustees, 
although it is not what is technically called an erecutory 
trust, where the declaration of the trust itself is imperfect, 
The trustees have only the legal estate, the outward shell, 
while the substance belongs to her. The expressions, “if she 


© 1 Vesey 234. 1 Sand. 318. Sugd. on Powers 429. Fearn, 324-9, 2 Fonb. 
72. 2 Atk. 246. Cowp. 600. 

* It has been a matter of surprise to me, that some lawyers, at the first blash, 
have expressed a doubt whether C. M. took any estate under the deed! The 
very definition by Blackstone is, “ estate in lands and {Enements, signifies such 
interest as the tenant has therein.” Has C. M. no interest in the land? It is 
true it is only equitable, until the execution of the trusts, by delivering posses- 
sion, and executing a conveyance. The legal estate in the mean time is in the 
trustees, and the equitable in C. M. A conveyance of the rents and profits may 
be sufficient to convey a legal as well as an equitable estate. The lawyers who 
entertained this strange idea were not familiar with the difference between law 
and equity. According to the former, C. M. may not have a legal estate; but if 
she has the equitable, it is as available as the other. If she has no present 
interest in the land, who has? That interest is her estate, whether it be at will, 
for ycars, for life, or in fce. 
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remain unmarried,’’ cannot be intended as a condition subse- 
quent, and as a restraint on her marriage, by determining her 
estate for life, for it is an event approved, and provided for; 
her estate for life is not therefore to divest in the event of her 
marriage. It is not a contingency, but merely an event mark- 
ing the time when the power of the trustees in the receipt 
and application of the rents and profits isto end. It means 
in the event of, or on her marriage, the trustees are to settle 
and assure to her, in other words, convey their legal to her 
equitable estate, and thus surrender the land to her own dis- 
posal and management. In other words, they are to receive 
and dispose of the rents and profits only so long as she 
remains unmarried. Such was the practical understanding 
of the trustees, who pursued this course immediately on her 
marriage, with the exception of the legal conveyance. The 
words settle and assure have a definite legal meaning; they 
would not be satisfied by a mere tenancy at will; they refer 
to some estate known to the law, for life, or in fee, or perhaps 
for years, but in the present case it could not be less than for 
life.!7 

Thus, not only may a conveyance and complete execution 
of the trust, as to C. M., be presumed from the formal posses- 
sion delivered by the trustees, and long uninterruptedly con- 
tinued, but the case is farther fortified by the important 
principle of equity, which considers those things as done 
which ought to be done. “ The forbearance of the trustees,” 
says sir Joseph Jekyll, “in not doing what it was their office 
to have done, shall in no sort prejudice the cestui que trust, 
since at that rate it would be in the power of trustees, either 
by doing, or delaying to do their duty, to affect the rights of 
other persons; which can never be maintained. Wherefore 
the rule in such cases is, that what ought to have been done, 
shall be taken as done, and a rule so powerful it is, as to alter 


17 Cornish on Uses 13. Burrow 1818. 2Sand.25. Fearn. 53. 1 Coke 129. 
6 D. & E. 213; 7 do. 652. 1 B.C.C. 75. Lewin 655. 
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the very nature of things, to make land money, and turn 
money into land.”? The rule is laid down in very strong 
terms by Lewin. “If money be directed to be laid out in 
land, to be settled in fee, or in tail, the husband shall have 
his right of curtesy, or the wife her right of dower, though 
no purchase was actually made in the lifetime of the wife or 
husband.” What kiyd of conveyance would the court have 
directed the trustees to make in our case, or would have 
made in their stead? If an estate for life, on her marriage, 
«and if she die without issue,’’ then over—this is the convey- 
ance the trustees will be presumed to have made, it being 
their duty to make it, and the ¢ime for making it being past. 

The conveyance of the trustees, whether actually made or 
presumed to have been made, according to the principle of 
equity which considers things as done which ought to have 
been done, must by re/¢¢ion form a part of the original deed 
of trust, as if it had been inserted in it, and be read as part of 
it; for although her seizin must be served out of the seizin of 
the trustees, she cannot take as purchaser from them, but 
from the feoffor under the original deed ; it is for the trustees 
to execute, ascertain, or give effect to the trusts, but they 
cannot create them. A deed by them to C. M. for life, with- 
out going any farther, would still be read in connexion with 
the deed of trust as a part of it, and would still be a deed to 
her for life, “and if she die without issue,”’ then over; or to 
her for life, and to her wnborn children in tail, words which, 
would give to C. M. an estate tail in the whole, as the first 
taker. The doctrine of relation is of the first importance in 
deeds of trust, where trustees are required to convey, or “settle 
and assure,”’ in execution of their trusts. By the deed of trust, 
the feoffor parts with his estate, and all power over it, from 
the time of executing the deed. He does not confer a power 
to create estates in future, for this would be to create a perpe- 
tuity; but the estates to be executed must receive their life 
and complexion from his act; “the question in these cases is, 
not whether the donee can limit a fee, but whether he can 
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through the medium of his power, dispose of the estate as if 
he were seized of it in fee.”” If the trustees could be the 
creators of the estates, instead of the mere “conduit pipes,’’ 
to use a phrase applied to them, the devisor or feoffor might 
direct the course of transmission forever. - The cases of a 
general power, or where the first taker has such an estate as 
to enable him to unshackle it, are not exceptions, for they 
have power to do as they please with it; and the only mode 
in which the limitation to the children can be saved under 
the present deed, would be to give such an estate to C. M. as 
may enable her to bar the remainders; that is, if there were 
not inherent defects in the limitation tothem. That is to say, 
by giving them future contingent uses, not vested in interest 
or possession, which must cease to exist by the destruction of 
the estate on which they depend for support. Here the limi- 
tations by*way of springing use to the unborn children, are 
too imperfect even for this purpose. In fact, they amount to 
nothing which the law can lay hold of. It must be observed, 
if this be a power of appointment, it is a particular and not a 
general power.'s 

As the doctrine of relation is very clearly laid down by an 
elementary writer of high authority, I will make some ex- 
tracts from his work. 

“By general powers, we understand a right to appoint to 
whomsoever the donee pleases, By a particular power, it is 
meant that he is restricted to some objects designated in the 
deed creating the power, as to his own children. In the first 
of these cases, he has an absolute disposing power over the 
estate, and may bring it into market whenever his necessities 
or wishes may lead him to do so. The period for the com- 
mencement of the limitations [in the case of a general pow- 
er], in point of perpetuity, is the time of the execution of the 
power, and not the creation of it. Thus, if A. were to convey 
to his unborn son for life, remainder to the sons of that son 


*® Sugden on Powers 429. Cornish on Uses 111. 2 Sand. 75. 
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as purchasers, the remainder to the children of the son would 
be void, as tending to a perpetuity. But if A. were to convey 
his estate to such uses generally as he might appoint, &c., it 
would be otherwise.”’ 

«With respect to particular powers, they have a tendency 
to perpetuity, which is not obviated by their enabling the 
donee to limit the fee. For the question in these cases, is not 
whether the donee can limit a fee, but whether he can, 
through the medium of his power, dispose of the estate as if 
he were seized of it in fee. It is well established therefore, 
that under a particular power, as a power to appoint to 
children, no estate can be created, which would not be valid 
if limited in the deed creating the power. The test of the 
validity of the estates raised, is to place them, in the deed 
creating the power, in lieu of the power itself. Thus, if by 
a settlement an estate be limited to A. for life, remainder to 
his children as he shall appoint, and he afterwards appoints 
to a son born subsequently to the settlement for life, remain- 
der to the children of that son as purchasers, read the limita- 
tions as if inserted in the settlement, in the place of the power, 
and they will read thus: To A. for life, remainder to his unborn 
son for life, remainder to the sons of that son as purchasers. 
Now, the limitation to the grandchildren would have been 
void if contained in the settlement, and therefore cannot be 
sustained as a due execution of the power.” 

The reason is given in the subsequent paragraph. “It is a 
possibility upon a possibility, which the law will not endure, 
Lord Kenyon said it was clearly settled, that an estate for 
life may be limited to unborn issue, provided the devisor 
does not go further, and give an estate in succession to the 
children of such unborn son; by which he meant that the 
children could not take as purchasers.* This is proved by 
an observation which he made in another case. He said, that 


* That is, the children of the son, or grandchildren. 
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an unborn child may be tenant in tail, but not tenant for life, 
with a limitation to his children as purchasers.” And it is 
distinctly lad down in the reasons for the respondent, in the 
duke of Marlborough’s case, that if after the first vested estate 
of freehold, you limit a contingent estate, or use for life, to a 
person unborn, then follow it with contingent remainders in 
tail, to the sons or children of such unborn tenant for life, 
such contingent limitations of the inheritance will be void; 
and we learn from lord Kenyon, that this doctrine was after- 
wards recognised by the learned chief who delivered the 
opinion of the judges on the case in the house of lords. In- 
deed a limitation like this is clearly void, by reason of its 
tendency to a perpetuity, independently of the technical ob- 
jection of its being a possibility upon a possibility, which 
probably means the same thing.” It is then, immaterial 
what may be the nature of the limitations, contingent remain- 
ders, executory devises, executory trusts, springing uses, or 
powers of appointment; all must alike obey the rule against 
perpetuities. But there are other objections to this particular 
intent, or mode of extending the benefit of the trust to the 
unborn children of C. M. 

The principle is laid down in Butler’s note to Fearne, as 
admitting of no question, “that in no ease can an estate be 
settled on an unborn person for life, so as to confer an estate 
by purchase on that person’s issue.” 
self evident. As the grandchild cannot take by purchase, it 
must either not take at all, or take by inheritauee; but in 


The consequence is 


order to this, the immediate ancestor, or the more remote, 
must take an estate of inheritance in order to transmit the 
estate; therefore C. M., or her unborn children, must take at 
least an estate tail, in order to transmit it to the grandchildren. 
That these are to take the estate, according to the deed, ap- 
pears from the expression, “ifthe children of C. M. die without 
issue,” then over. But without giving to C. M., or her child- 
ren, an estate tail, according to the rules of law it caunot be 
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transmitted to the grandchildren, who cannot take by pur- 
chase, and of course only by inheritance from their ancestor. 

Before I proceed to a farther examination of‘this part of the 
deed of trust, I will lay down another principle, which must 
be taken in connexion with the foregoing. 

Although an unborn grandchild cannot take by purchase, 
an unborn child may; but in this case, an estate must be ez- 
pressly limited, for an unborn person cannot take by impli- 
cation. The doctrine as laid down by Fonblanque is not 
questioned. “It seems clear that the ésswe [the unborn child- 
ren of the first taker], cou!d not take by implicalion. But if 
the issue cannot take as purchasers, they can only take by 
the estate being ¢ransmissible, for which purpose the ances- 
tor must take a descendable estate; and in thus making the 
particular intent give way to the manifest general intent, 
courts of justice do no more than the testator himself would 
probably have done had he been apprized that his general 
purpose required him to give up his particular intent.’ 

To apply these principles more closely to the deed under 
consideration, there is first the estate for life of C. M., with 
the limitation over on “her dying without issue,’ which, if 
we stop here, is one of the most common cases of implied 
estate tail, where the estate for life is eularged by implication 
for the benefit of the issue. But parts of the same land may 
be allotted to her children respectively on their marriage, at 
the discretion of the trustees, on such terms and conditions as 
they may deem advisable, and if they die without issue, then 
over, and impliedly, but not expressly, giving an estate to the 
grandchildren of C. M., according to the words just quoted. 
It is the evident intention that the estate is to go to them, as 
it is not to go over during the existence of any persons an- 
swering the description. Now, it is plain that no estate is 
expressly limited in the deed of trust to the children, not even 


#8 20 Foarn, 363, Butler’s edit., note. Cornish on Uses, Law Lib. 111. 2 
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an estate for life; if they were persons living at the time of 
making the deed, an estate for life might be implied, and that 
estate might be enlarged by implication to an estate tail, for 
the benefit of the issue of the children; but an unborn child 
cannot take by implication, or unborn grandchild by pur- 
chase. If the children could take an estate for life, by impli- 
cation, it would not, according to the rule in Shelly’s case, be 
enlarged to an estate tail; the ancestor must take an express 
estate for life, legal or equitable, so as to carry the freehold, 
without which the inheritance would not unite. Yet, it is in- 
tended that the issue of the issue, or grandchildren, shall take, ° 
and they can only take by inheritance; but they cannot take 
from the children, as these have neither an express estate for 
life, nor can they take by implication for the purpose of trans- 
mission. But C. M. has both an express estate for life, and 
can take by implication, not only for her children, but her 
grandchildren; therefore she must take an estate tail, other- 
wise the clear general intent will be defeated. This is on the 
supposition that the limitation to the children does not violate 
the rule against perpetuity: whereas the allotment is not to 
be made until their marriage, without the alternative of their 
marriage, or attaining twenty-one years, a mere possibility 
on a possibility; for it depends upon all these continggncies, 
the marriage of C. M., the birth of children, and their mar- 
riage, which last contingency may not happen for fifty years 
after the death of the tenant for life, who was living at the 
time of the making the deed; and we may add a fourth con- 
tingency, the discretionary allotment by the trustees: so that 
the view I have taken of the limitation to the children, so far 
as it is created by the deed of trust without the act of the 
trustees, is supported by reasoning which approaches as near 
demonstration as a subject not purely mathematical will 
permit. 

With respect to the trustees, it is also established that they 
cannot ereate the estate tail to the children respectively, by 
allotment on their marriage, such a power being not only 
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too remote but too indefinite for the court to act upon in 
directing the execution of the trusts, or in correcting the acts 
of the trustees; and moreover, the discretion being personal, 
must be at an end when they shall have ceased to exist by 
death or otherwise. 

As the grandchildren cannot take unless either C. M. or 
her children take an estate tail, the whole question to be de- 
termined is, whether C. M., or her children, must take such 
estate under the deed of trust, for one or the others must take 
such estate, to accomplish the intention of the deed of trust. 
What has been said is perfectly conclusive on this head. The 
case is narrowed down to this single question: Does C, M. 
take the estate tail, or is it to be postponed so that her unborn 
children may take it?* The children cannoé take it, and C. 
M. may, and does take aceording to the rules of law. It 
would be difficult to assign any reason, why the feoffor should 
give an estate of inheritance to the unborn children of C. M., 
and only an estate for life to her, of unimproved, at least un- 
productive lands, for whom, as the immediate object of the 
feoffment, and for whose support, before her marriage, the 
whole estate might have been sunk by mortgage! But if C. 
M. and her children take independent limitations, as pur- 
chasers of different parts of the land, then each must have an 
estate tail of the respective portions, in virtue of the words, 
“dying without issue ;”’ so that in any event C. M. must take 
an estate tail of her portion, and that portion in the first in- 
stance is the whole, liable to be divested in part by the future 
contingent springing uses of the children, which like other 


* Could the trustees on an appeal to equity, withhold an estate tail from C. 
M. or her children? If it be admitted that they could not, the general intent 
of the feoffor is established. The deed regards the two as forming but one estate; 
and as it respects the issue, it cannot be Jess than an estate tail, An estate for 
life and an estate tail, are first to be carved out before it can go to the nieces. 
And suppose the estate of the children sufficiently definite, what kind of estate 
would the chancellor decree to them? If any thing, it would be an estate 
tail. 
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contingent estates charged on an estate tail, are liable to be 
defeated before they vest iu interest or possession. It cannot 
be construed a contingent remainder, because a remainder 
must be so limited as to wait the determination of the pre- 
vious estate, as it cannot take effect in possession to the preju- 
dice of that estate, and according to the deed the marriage 
portions of the children might be assigned during the life of 
C.M. The moment, however, we depart from the plain 
principle, that there is but one estate and one inheritance, 
beginning with the first taker, there seems to be, at least in 
the present case, nothing but doubt, difficulty and embarrass- 
ment. 

The children cannot take Zess than an estate tail in order 
to transinit it to their children, who cannot take as purchasers 
under the deed. If the children take as purchasers under 
the deed, the very least they would take, as already observed, 
(in order to transmit to the grandchildren) would be an estate 
tail. There would thus be two distinct sources of inheritance, 
that of C. M. of the portion remaining to her, and that of the 
parts allotted to the children. But this is not contemplated 
by the deed; for in both cases the remainder over, is not of 
these distinct parts, or portions, but of the whole, which 
shows that the inheritance was to be preserved entire. 

The children cannot take both by descent from their parent, 
and by purchase, through the allotment of the trustees. If 

through the latter, many questions would arise. If C. M. die, 
leaving issue, there is no direction for the receipt and dispo- 
sition of the rents previous to the marriage of the issue.* If 


* Note by Mr. Wylie.—* It is perfectly clear that the children of C. M. can- 
not take as purchasers, unless they shall marry. But that was a contingent 
grant; C. M. might die leaving children, not one of whom was married. What 
then was to become of the estate? It must go to the issue by inheritance, as 
it cannot go to thein as purchasers; and this makes the estate of C. M. an estate 
tail.” 

The issue must take either by inheritance or by purchase. They cannot 
take by purchase: Ist, because no estate is expressly limited to them, not even 
an estate for life, which might (if within the rule of Shelly’s case), be enlarged 
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the estate of C. M. be only an estate for life, if any of her 
children marry and receive their portious in her lifetime, 
and C. M. should afterwards die, the portion retained by her 
would not go to her children, because they could not inherit, 
as she had a mere life estate, and because their portions had 
already been assigned; neither could they inherit of each other; 
and it could not go to the nieces, because the contingency on 
which they are to take would not have happened. It could 
not go to residuary legatees, because previously disposed of; 
it cou'd not go to the heirs at law, because the whole estate is 
conveyed to trustees, according to the express declaration of 
the feoffor. ‘There is no provision for the reannexation of 
the marriage portions of the children of C. M. should she sur- 
vive them, leaving no one to whom the portions assigned 
them in the lifetime of C. M. could be iegally transmitted. 
Suppose she leaves one child, which child after the death of 
the parent, marries, and no portion assigned to the parent, 
what part of the land is to be allotted to the child? Would 
it be the whole? And if not the whole, what proportion? 
And what disposition is to be made of the remainder, ‘if less 
than the whole be assigned? The whole must of course go 
to the child, otherwise it would be a resulting trust, which 
would defeat the general intent to all the parties. But 
how would the child take, by purchase or by inheritance? 
And this again, renders it necessary to regard the parent as 
taking an estate tail. But the most natural contingeney, and 
one which ought to be provided for, is the death of C. M. 
leaving issue unmarried.* If they took by inheritance, their 


by implication to an estate tail. 2d. As a contingent remainder, or springing 
use, it is void on the score of perpetuity, even if it were not a mere power not 
imperative on the trustees, and consequently not a trust. But it is the clear 
general intent of the feoffee to uses, that the issue of the issue, the grandchildren, 
shall have the estate; therefore cither the children or C. M., must take a trans- 
missible estate in order to effect that general intent; and it appears to me to be 
established, that the issue cannot take under the deed, as purchasers. 

* The allotment to the children, is on the supposition that they are to be 
females; in case of males, it would be on their coming of age! 


31* 
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estate would vest immediately on the decease of their parent, 
and they would be entitled to the rents and profits for their 
support; but if by purchase, they could take nothing until 
their marriage and the arbitrary allotment of the trustees; 
and in the meantime, there is no direction to receive the rents, 
and apply them to their support and education, or place them 
to accumulate for their benefit. In this view of the case, 
many difficulties naturally suggested themselves, which would 
be avoided by giving a transmissible estate, in order to secure 
all the benefits of the trust. It is true this would afford an 
opportunity of barring the remainders; but it was observed 
by an English chancellor, in a case of executory trust, that 
this was no objection, as the court would not look beyond 
the immediate object of the settlement. 

It is said that in a deed the word issue is a word of pur- 
chase, and not of limitation.* This is true only of deeds 
which operate by way of conveyance, or at common law, not 
in a trust deed, either executory or executed, which operate 
by way of use and are construed like wills; although there is 
this difference, that an executory devise needs no particular 
estate, or preceding vesled estate to support it, which is not 
the case with a contingent remainder in a trust, or a contin- 
gent springing use.t In these cases there must be an estate 
ready to vest at the termination of the preceding vested estate, 
so as to keep up the chain of equitable limitations unbroken, 
in imitation of legal estates; for if a single link should be 
wanting, the estate must be a resulting trust to the original 
feoffor, and all the contingent limitations will fall to the 


* In general, words of purchase are those by which, taken absolutely, without 
reference to or connexion with any other words, the estate first attaches, or is 
considered as commencing in the person described by them—whilst words of 
limitation operate by reference to or in connexion with other words, and extend 
or modify the estate given by those words.” Fearn. 79. 

+“ A springing use, is an use limited to arise upon some particular contin- 
gency; it differs from a contingent remainder: Ist, that though there must be 
a preceding vested estate, yet a preceeding particular estate of freehold, is not 
necessary to support it. It differs from an executory devise, in this, that there 
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ground.* The question which again recurs, is, whether the 
estate tail be taken by C. M. or by her children; and this is 
settled at once, by the terms of the limitation to the latter, on 
their marriage, which violates the rule of perpetuity, and 
would be void, even as an executory devise. The estates of 
the children must necessarily vest immediately on the termi- 
nation of the estate for life, but according to the deed, they 
may not be ready to vest on the happening of that event, 
unless they take by inheritance. 

It is a rule, familiar to every lawyer, that, by no contri- 
vance, can the alienation of estates be restrained for a longer 
period than a life or lives in being, and twenty-one years 
and some months afterwards, allowing for the birth and 
coming of age of a child. According to Fearne, if this period 
may be exceeded, it renders the limitation depending on it 
void. In the words of the great oracle of contingent remain- 
ders, “it is void, because it is limited to take effect, or to fail, 
upon the event of a contingency, which must be determined 
one way or other, within the period allowed by law for the 
vesting of the executory devise [or other future estate], but is 
limited absolutely, to take effect on an event, which may not 
happen within such period.’’ The very case is stated by him 
of an estate to an unborn child, on its marriage, which is 
both objectionable on the score of its being a possibility on a 
possibility, and because it may occasion the period to be ex- 
tended beyond the legal time. However, if the words were 
in the aflernative, “on the marriage of such unborn child, or, 
on its attaining twenty-one years of age,’’ it would be valid. 


must be a person seized, to such use, when the contingency happens, or it can- 
not be executed by the statute; therefore, if the cestui que use in tail, by discon- 
tinuance, or the feoffees to uses, or the person out of whose seizin the use is to 
he served, by alienation or otherwise, destroy his estate or his possibility, the 
use is destroyed forever.” 2 Fonb, 87. 

* “An estate at law may be in abeyance, but a trust is not so one moment, 
in equity ; for if there is a chasm of ever so small a duration, it would revert to 
the heir at law.” Salter’s case, Yelverton, fol. 9 & 10, 

*' | Prest. 386. 2 Fonb. 90, 19. 











352 TRUSTS AND TRUSTEES. 





In all the cases and precedents I have been able to find, this 
is uniformiy done. In the present case there is no such alter- 
native, the estates of the unborn children of C. M. are to be 
settled on their marriage, which might prolong the time in- 
definitely after the death of the tenant for life. Nothing can 
save the limitation to the children, even if they could take as 
purchasers, but by giving to the ancestor an estate tail, which 
would enable her, if she pleased, to bar the future uses de- 
pendent on such estate; because it is only on account of the 
tendency to perpetuity, and delaying the absolute ownership 
beyond the legal period, that it is rendered void; but it is other- 
wise where the tenant in possession has power to remove the 
incumbrance. The law, it is said, “abhors a perpetuity ;”’ it 
is certainly as abhorrent to our institutions as to those of 
England. If it were tolerated, the actual ownership of land 
might be kept in suspense for an undefined period, rendering 
it of little or no present value to any onc. Improved estates, 
thus tied up, at least in this country, are almost certain to go 
to decay, and unimproved lands to remain unimproved; in 
both instances incompatible with the general prosperity, or 
the public policy which is the foundation of this important 
rule. A perpetuity,” says lord Guilford, “is a thing odious 
in the law, and destructive to the commonwealth. It would 
put a stop to commerce, and prevent the circulation of the 
riches of the kingdom, and is therefore not to be countenanced 
in equity. If in equity, you could come nearer to a perpetuity 
than the rules of common law would admit, all men being 
desirous to continue their estates in their families, would settle 
their estates by way of trust, which might indeed make well 
for the jurisdiction of the court, but would be destructive to 
the common wealth.” 

If the limitation to the children, as has been shown, is radi- 


22 Cornish on Uses, 3 vol. Law Lib. 111. Fearn. 329, 430, 432, 511, 521, 
563. 2 Fonb. 95. 12 Mod. 287. 1 Vernon 164. 2 Sand. 73. 5 Bacon, Uses 
and Trusts. 1 Sand. 318. Fearn. 329. 1 Vern. 164. 
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cally defective, because no estate is expressly limited in the 
deed,” either for life, or in fee tail, where nothing short of the 
latter can accomplish the general intent of the feoffor, it is 
equally faulty on account of the rule of perpetuity. Even if 
an estate tail had been expressly limited, the period appointed 
for it to vest would render it void. C. M., then, takes at once 
an estate tail in the whole of the land, subject to the contin- 
gent springing uses to her unborn children on their marriage, 
an event, as we have seen, too remote even for such a future 
contingent interest to be of any value inlaw. But the deed 
furnishes no rule, as has been said, as to the quantum to be 
assigned as marriage portions} it is not the whole of the estate, 
to be divided into parts among the children, but undefined 
parts, to be carved out of it, at the will and pleasure of the 
trustees; nor dges the law furnish a rule for the guidance of 
the court; and if the children can take by purchase, it must 
be from the feoffor, and not from the trustees. If their equi- 
table interest, or estate, depends altogether on the allotment, 
they have nothing under the deed; their estate, therefore, 
does not commence with it, but with the voluntary act of the 
trustees. If this allotment had been left to the parent, she 
might have exercised her will and pleasure, and if not exer- 
cised, they would still have taken by inheritance; but the 
court must have some guide more relevant; while it appears 
from the deed itself, that this was not to be exclusively left to 
the trustees, as the court is ultimately to judge of its proper 
or improper execution! And yet the only rule, if it be 
regarded as a trust, and not a mere power, is a vague discre- 
tion. The settlement on this plan is legally impossible, as all 
the estates must be determiued by the original deed, and not 
by any possible future act of the trustees, 


*“As where the ancestor has an estate for life, given to him expressly, a 
limitation after to the heirs of his body, puts the inheritance in himself.” On 
this Fonblanque observes, “ where no estate of freehold is devised to the ancestor, 
here the heirs cannot take by descent, because the ancestor never had any des. 
cendible estate in him.” 2 Fonb. 73. 
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The expressions, “by such mode of conveyance as they 
may deem prudent and advisable,” in relation to C. M., but 
which are not descriptive of any particular estate, do not 
leave this to be determined by the trustees; the mode of con- 
veyance is not the creation of the estate; this must be deter- 
mined by her equitable interest declared in the deed. That 
interest is for life, and if she die without issue then over, 
Such expressions unless used in reference to that interest, 
merely open a door for conjecture, but the court will not act 
on conjecture; they will endeavour to collect the intention 
from the general object aud scope of the deed, and not from 
private instructions independent of it, or from a supposed 
possible meaning. It is very possible the feoffor had some 
contingency in view, when it might be proper to retain a 
hold on the estate; yet, the confrary must also have’ been in 
his mind. It would indeed be straining the interpretation in 
favour of a strict settlement, to say that the feoffor meant 
that the trustees should execute such an instrument as would 
prevent the barring the remainders, by directing the interpo- 
sition of special trustees, so as to prevent the union of the life 
estate with the inheritance, or to make the estate tail a 
remainder. The trustees are merely authorized to choose 
the mode of conveyance, the estate being already determined 
by the deed of trust. They are not directed to convey by 
deed, or by any particular kind of writing; it is very different 
from the power to determine the nature or quantum of the 
estate, this being declared with sufficient precision by the 
feoffor, that is to say for life, and if she die without issue, 
then over. If they had an arbitrary discretion as to the kind 
of estate, for life or in tail, it would be uséless to consult the 
deed for directions on this head. What they might, or might 
not do, is a matter of conjecture; whether they might deem 
it advisable or not, to exercise an undefined power, would 
depend on circumstances. But the court, in such a case, 
could not act in their stead, nor judge of their acts; and the 
estates must in consequence receive their legal character at 
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once from the deed, and not be any thing or nothing, accord- 
ing to future events, What an estate is, must be defined at 
once, by the deed creating it, although it may depend upon a 
contingency whether it shall ever vest, or be enjoyed by the 
person for whom it is intended. The power of the trus- 
tees, as respects C. M., is therefore plainly ministerial, and 
not to be exercised according to an arbritrary discretion, or 
according to their will and pleasure. If the conjectured 
meaning of the foregoing expressions be set aside, the limita- 
tions must have their legal course; they must be determined 
by legal rules, and these clearly make it an estate tail in 
C. M. 

To the same mistaken view of the power of the trustees to 
create the trusts may be referred the last clause, which de- 
clares that “neither C. M., nor any husband she may have, 
shall have any right, title, or inéerest in the land, either in 
law or eguily, without an express grant in writing from the 
trustees.” In a wil/,it might be a question, whether this 
portion of the clause has not done away or revoked the equi- 
table estates previously limited; but in a deed, where there 
are repugnant clauses, the first prevails over the last, the 
reverse of that in the construction of a will. Besides, the 
equitable and legal estates seem to be confounded; if the 
trustees are the depositories of both, they are the absolute 
owners. This may be only an inaccurate mode of expression. 
If the cestui que trust has a right to enforce the trust in 
equity, that trust, or beneficial interest, is his estate in equity. 
It may not be liable for debts, but that is on account of the 
special nature of the trust requiring the possession to be 
retained for a particular purpose, as in the case of minors, 
married women, lunatics, or spendthrifts, and not for the pur- 
pose of making conveyances of the legal title. But the suc- 
céeding part of the clause reconciles the whole to the general 
tenor of the deed; it is not “to be understood as precluding 
legal.remedies to compel a proper execution of the trusts, if 
this should be refused or neglected.” What execution? 











356 TRUSTS AND TRUSTEES. 





Surely not the volundary act of a grant in writing, but the 
fulfilment of the trusts according to the previous declaration, 
If the words, grant* in writing, have any legal signification, 
they mean nothing more than a legal conveyance, and such 
conveyance may be presumed, C. M. being in possession, and 
a long period having elapsed since the time appointed for its 
execution, and besides, equity considers those things as done, 
which ought to have been done. If, instead of the expression 
“grant in writing,’’? the word deed had been used, a legal 
signification might have been attached to it; but the court 
could not undertake to say what kind of writing would be 
necessary to satisfy the words which are used. The question 
is, would the court have ordered the trustees to make a con- 
veyanice to C, M., on her marriage and having children? If 
this be answered in the affirmative, then the time being past, 
the court will consider such conveyance as C, M. would have 
been entitled to under the deed, as actually made.* 

After all, it is most likely that there is no particular intent, 
to be made out from the foregoing ambiguous expressions— 
that they are not intended to be operative, or to have any 
legal effect; and this is much more probable than the suppo- 
sition of a want of skill in the person who drew the instru- 
ment. It is very possible that under the peculiar circumstances, 
it was purposely intended with profound skill, to surround the 
trust with apparent difficulties, to those not initiated in the 
mysteries of legal tenure, leaving the dross to be separated 
from the metal by legal analysis. That C. M., her children, 
and her grandchildren, are to possess the land is evident, 
because no disposition is made of it until after failure of issue 
in the third degree, and not even then, but leaving it inde- 
fiuite. It is hard to tell, whether it was intended to give the 
appearance of equitable estate without the reality, or the 


* The word grant is applicable to incorporeal hereditaments. As no posses- 
sion can be given of them, they can only be transferred by writing. The ex- 
pression grant in writing, has no technical meaning here; it is used in a collo- 


quial sense. 
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reality without the appearance, These repulsive ambiguities 
may have been adopted from the practice not unusual in 
England, of inserting clauses in ¢errorem, or where the 
future directions are to parents, to insure the respect of their 
children, as such clauses give an appearance of dependence. 
Such a cloud hanging over the title, would at least be in ter- 
rorem of any one who should attempt to acquire any part of 
the land, or take even a lease for improving it. If these ob- 
servations should appear founded in reason, then the trustees 
by the mere act of delivering the possession of the estate and 
the title deeds, which is a conveyance by corporeal inves- 
titure, may be considered as having performed all that could 
be expected from thm; the appropriate writings being pre- 
sumed. The allotment to the unborn children on their mar- 
riage, respectively, optional and not imperative on the trustees, 
for there is no provision in default of such allotment, may be 
regarded as purposely waived, leaving the limitations to be 
determined by the deed, and the rules of law, uninfluenced 
by any act of theirs, which they might do or refrain from 
doing. A discretion so entirely personal, as well as vague 
and undefined, on a contingency so remote, would not be 
regarded by the court, if the execution of the trusts should be 
devolved upon it, by the death or refusal of the first set of 
trustees, These having parted with the actual possession or 
seizin, would not be permitted to re-enter after a long interval, 
perhaps thirty years, in order to allot, in an arbitrary manner, 
marriage portious, when the property may have undergone 
an entire change in its value from improvements put upon 
it by C. M. and her husband. With respect to C. M., if any 
discretionary power in virtue of the word may, was given as 
to the ¢ime of settling and assuring, and conveying a portion 
of the land, on her marriage and having children, it may be 
considered as waived by the substantial act of delivering 
actual possession of the laud with the muniments of title. 
There is a consideration also of great importance which must 
govern the construction. The first object of the trust was ¢o 
VOL. V. 32 
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provide for the support of C. M. and her children. It was 
intended that the land set apart for this purpose should be 
available, and as it was unimproved and unproductive, at 
least insufficiently so for her support, there should be a strong 
leaning in favour of giving her such an interest, or estate, as 
would enable her to accomplish the very end and design of 
the deed; and this could only be enabling her to convert the 
land into an available fund. Without this, it would not pay 
the taxes on it; instead of affording a support, it would have 
been a burthen.* 

I am thus led to the conclusion that C. M. takes an equitable 
estate tail; and farther, from her possession, and the time 
having passed for conveying the legal estate, she may be 
considered in law as the legal, as well as the equitable owner. 
If it be contended that this is an executory trust, and that 
the trustees or the court would have power to model the 
estate, and by a strict settlement and the interposition of 
special trustees, prevent her from barring the remainders, it 
is answered, that it is not merely because it is an executory 
trust that this would be done, according to the decisions of 
Euglish chancellors, but because it is expressly required to 
be done by the feoflor; as where it is expressed in these 
words, “the said estate tail is to be limited in such a manner 
as to prevent the tenant in tail from barring the remainders,” 
or where there is a necessary implication; and where this is 
not the case, the limitation must take its legal course. Such 
a technical, artificial settlement, cannot be effected without a 
court of equity, and it is not clear that under our act of assem- 
bly, any contrivance would effect an object so Itttle consonant 
with our policy and laws. It is by such prejudicial contri- 
vances that in England estates are hung up inchancery. But 
if it were so, it would be useless; because the remainder to the 
children of C. M. to be preserved, is legally void, for the want 
of au express limitation to them, and from its tendency to 


*8 2 Sand. 25—(word grant.) 2 Black. Com. 381. 
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perpetuity. But according to the act of assembly, every re- 
mainder after an estate tail may be barred, and C. M. can take 
nothing short of such estate, in order to transmit it to her issue 
and their issue. 

The foregoing construction of the deed under considera- 
tion, and argument in support of that construction, may be 
summed up in the following manner: 

1. C. M. takes a vested equitable estate for life, in virtue of 
the rents and profits being set apart for her support during 
her natural life.* A conveyance of the rents and profits, is a 
conveyance of the land, and if conveyed to trustees it is a 
conveyance of the land in equity. It is therefore an express 
equitable estate for life. There can be no doubt but that a 
court would compel the trustees to apply the rents and profits 
according to the directions of the deed. This equitable right, 
or interest, constitutes her estate; nothing in any subsequent 
part of the deed can impair, or derogate from it; and the 
equitable seizin, may be turned into a legal seizin by con- 
veyance, or otherwise. 

2. This express equitable estate for life, is not divested by 
her marriage, which cannot be regarded as a condition sub- 
sequent, but merely an event to mark the time when the 
trustees are to convey the legal estate, and deliver to her a 
portion of the land. 

3. That portion must in the first instance be the whole, 
because she is the only person én esse, capable of taking, and 
because she has already an equitable estate for life in the 
whole. The trustees have no discretionary power in delaying 
the conveyance, and it cannot be prejudiced by their neglect, 
because the ¢ime or period is fixed (the marriage of C, M.).by 
the deed.t The words se¢éle and assure, refer to some legal 


* In what instances, “ rents and profits” will carry the fee. 1 Sand. Uses 
and Trusts 318, 1 Vesey 171. 2 Atk. 358. 2 Vesey & Beames 74. The 
words give very extensive powers—even to mortgage and sale of the land. 
1 Sand. 317, 318. 

t “ The time specified for the payment of the legacy, is the period from which 
this court generally holds the same to have vested.” Jeremy's Eq. 44. 2 Eden 31. 
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estate known to the law, which, in the present case, cannot 
be /ess than an estate for life. It is a trust executed, or fully 
declared in the deed of trust, leaving nothing to be ascertained 
by the trustees, and therefore not executory. It is also im- 
perative, and may be executed, or carried into effect by the 
court in case of the neglect or death of the trustees; or the 
conveyance in writing, if any be necessary, may be considered 
as made, the time for making it being past, according to the 
principle of equity of regarding those things as done which 
ought to have been done. 

4. The estate thus settled if only for life must, by relation, 
form a part of the original deed, and be read as if inserted in 
it, in connexion with other clauses, It will therefore be to C. 
M. for life, and if she die without issue, to the nieces of the 
feoffor, which, according to legal construction, is an estate tail 
by implication, or operation of law; the estate for life being 
either enlarged by the rule in Shelly’s case, in consequence of 
the implied intention in favour of the issue in the same deed, or 
by the directions to settle an estate for life, connected with the 
words “dying without issue,’’ which are equivalent to heirs of 
the body, and makes it an estate tail. The deed would be to 
C. M. for life, and if she die without issue, then over, without 
noticing the uncertain and imperfect power of appointment to 
the children, but considering it as null and void. 

5. The limitation to the unborn children of C. M. cannot 
take effect by way of purchase, because no estate is expressly 
limited to them, and the trustees cannot create the estates, but 
only execute them. And again, if an estate tail had been ex- 
pressly limited, it tends to perpetuity, because it is not to vest 
until the marriage of the unborn children, instead of twenty- 
one years of age, the period allowed by law; and this time (a 
life in being, and twenty-one years) must run from the date of 
the original deed, and not from the execution or allotment by 
the trustees, supposing they have sufficient seizin to convey in 
fee tail, which is the smallest estate they can give, in order to 
enable them to transmit it to the grandchildren. The children 
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take nothing under the deed; if any thing it must be through, 
the allotment of the trustees, If the trustees could execute 
such a power of appointment, and it were not void for the 
reasons so frequently repeated, they have waived it by the 
complete execution, or delivery of the estate toC. M. The 
court could not a//of in the place of the trustees. But as the 
power is not imperative, it is not a trust, and therefore not to 
be regarded by the court. 

6. As it appears from the general intent, that the children 
and graudchildren of C. M. are to take the estate, and neither 
can take as purchasers, they must take by inheritance, and 
C. M. must take a transmissible estate for this purpose, which 
is an estate tail. 

7. That if this be considered an exrecutory trust, and by a 
technical settlement of the estate, and the interposition of 
trustees to preserve contingent remainders, the court could 
prevent the barring the estate tail, it would not interpose, 
without the express declaration of the feoffor that such was 
his desire. But in this state the court possesses no power to 
direct the conveyance of estates in strict settlement, even if 
expressly required; it must therefore be done by the party 
himself as his own conveyancer, or the technical rules must 
govern. And farther, as the trustees have not sufficient seizin 
to make conveyances in fee, the legal fee still remains in the 
feoffor and his heirs, subject to the equitable fee declared in 
the deed, and the operation of the statute of limitations. The 
execution must consequently devolve on the court, by decree- 
ing a conveyance if necessary, or considering it already made, 
the time being past when it onght to be made, C. M. being in 
the actual possession and in the receipt of the rents and profits 
by the formal delivery of the trustees. The principle of 
estoppel, would also preclude any person claiming under the 
feofior, from questioning the equitable estates. 

8. As the limitation to the children of C. M. is void by way 
of purchase, the deed must be construed as to C, M. for life, 
and if she die without issue, and that issue die without issue, 


Qo * 
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then over, which might be carried out ad infinitum, and 
cannot mean any thing less than an indefinite failure of issue. 
Such must be the construction of the court, unless they can 
make the children of C. M. a distinct root, or commencement 
of an inheritance, instead of commencing the inheritance with 
C. M. herself. 

9. Even if the children could be construed under the deed to 
take an express estate tail, yet this being equitable as well as 
the estate for life of C. M., would unite with it, which anion 
could only be prevented by inserting a remainder to special 
trustees, after the estate for life, to preserve the estate tail, in 
strict settlement. This has not been expressly directed to be 
done, without which the court would not direct it. If it bea 
future springing use, not vested in interest or possession, but 
imperative, and therefore a trust, it will be barred together 
with the estate tail on which it is charged, as a power of 
appointment. 

A feoffment of the anomalous characier of that which has 
thus been examined, can only be substantially carried into 
effect. Certainly the courts of Pennsylvania, with their 
limited equity powers, would not undertake by subtle coutri- 
vances, even if not contrary to the general policy of our laws, 
to effectuate < particular intent, not even expressed, but left 
to conjecture. They would not by astute and subtle contri- 
vance separate the estate for life from the inheritance; on the 
contrary, where it is at all doubtful, the leaning would be the 
other way; nor would the court favour the practice of keeping 
estates in suspense out of the reach of absolute ownership, in 
order to “give effect to settlements with their shifting and 
springing uses, obeying at a remote period the original im- 
pulse, and varying their phases with the change of persons 
and circumstances by the magic wand of powers, which have 
proved to be very complicated contrivances, and sometimes 
potent engines of mischief planted in the heart of great landed 
estates.”” And this attempt by means of trustees to retain a 
perpetual post mortem power over property, or after having 
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parted with it (by a vague discretion in trustees similar to 
that of ownership), must fail. It is in fact an attempt to 
create a perpetuity by a new and awkward contrivance, but 
too palpable to be mistaken. If successful, it might for an 
indefinite period, render a valuable property of little or no 
use to any one. Ether C. M. is the owner of the property, 
or the trustees are the owners; and the latter cannot be, as 
they can take no beneficial interest; if the equitable owner, 
she must take some estate known to the law, and not an un- 
defined interest, which may be any thing or nothing, according 
to events as they may happen. The estate, is the interest 
which any one has in lands, and this, whether legal or equi- 
table, must be determined by the deed, or will. That is, it 
cannot be an estate for years, for life, or in fee, or at will, or 
nothing at all, according to the pleasure or caprice of the 
trustees, unless it be no trust at all, which does not admit of a 
question as to C. M. whatever it may be as to the children; 
and the interests or estates, must be determined by the deed, 
as any legal conveyance made under it must, by relation, 
form a part of it. To give eflect to this clear general intent, 
nothing short of an estate tail will suffice, effected by eniarging 
the estate for life of C. M. by implication, from the words 
“dying without issue,’’ so as to enable the estate to be trans- 
mitted by inheritance; and as there is nothing in the deed to 
the contrary, express or implied, and as the law annexes the 
usual incidents of such estates tail, it is subject to tenancy 
by the curtesy, liable to be barred under the act of assembly, 
and subject to debts, according to the decisions of the courts 
of Pennsylvania.* 


* Lord Mansfield was for rendering the analogy between the equitable and 
legal estate perfect. But it is said by Lewin, that more recent opinions incline 
to confine it to trustee, cestui que trust, and their assigns, thus cutting off 
escheat and creditors. American decisions, on the contrary, go with lord Mans- 
field. In Pennsylvania, “ every interest a man has is liable to execution for his 
debts ;” unless there be excepted the case of special trust, for the support of a 
lunatic, spendthrift, &c., where the very nature of the trust excludes all control 
of the cestui que trust. 
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In the foregoing, for the sake of conciseness and clearness, I 
have only invoked those priuciples of law which I deemed 
absolutely necessary for the decision of the case before me. 
But the subject admits farther illustration, or explanation, in 
detail; especially on some topics which lie somewhat out of 
the ordinary routine of the profession in Pennsylvania. 


APPENDIX. 


(A.) DEED oF TRUST. 


Know all men by these presents, that I, A. B. of, &c., for 
and in consideration of one dollar to me in hand paid by C, 
D. and F. of, &c., the receipt whereof I do hereby acknow- 
ledge, and for other good causes and considerations, have 
granted, bargained and sold, &c., to the said C. D. and F. and 
to the survivor or survivors of them, and to the executors 
and administrators of such survivor, all those nine tracts of 
land situate, &c.; to have and to hold the same to the said C, 
D. and F. and to the survivor, &c., UPON TRUST AND CONFI- 
DENCE that they will, from time to time, let and lease the 
same to such tenants and for such rents as they may approve, 
and on the receipt of the rents and profits thereof, that they 
dispose of the same in the manner that to them may appear 
most prudent and advisable ror Tue support or C, M. pur- 


ING HER NATURAL LIFE, if she remain unmarried, and if 


she marry and have children, that they May, at such lime 
and by such mode of conveyance, as to them may appear 
most prudent and advisable, servLe and assune to her such 
porTION Of said land as they may deem proper for her sup- 
port DURING HER NATURAL LIFE, and allot to her children 
respectively on THEIR MARRIAGE, such parts of said land as 
they may think proper to be given them, and on such TERMS 
AND conpiTIons as they believe most advisable. Aud in 
farther trust that, if the said C. M. pre wirnovur tissue, that 


























TRUSTS AND TRUSTEES. 365 





the said C. D. F. or the survivor, &c., shall then convey 
the said land to M. H. A. daughters of my late brother, &c., 
to be equally divided in rex stmpte. And also, in farther 
trust, that if roe cHILDREN oF C. M. DIE WITHOUT ISSUE, 
then in ¢hat event to convey the said land to the children of 
my brother, &c. And I do hereby declare, that it shall bea 
good and complete execution of the trusts, if the said C. D. F. 
the survivor or survivors of them, shall by deed under their 
hands and seals respectively, appoint three or more trustees to 
execute this trust, as the said C.D. F. shal! associate with them- 
selves, &c., that then such appointment shall thenceforth 
have the same power and authority, &c. And I do hereby 
farther declare, that the trustees first named and the survivors, 
&c., may, in the execution of their trust, advance money to 
the said C. M. for her support and muvintenance, and that 
the lands hereby granted shall remain bound for the repay- 
ment of the same with interest, and if it be found necessary 
and expedient, a part of the land may be mortgaged, to re- 
pay such money out of the rents and profits thereof. And 
lastly, I do hereby declare, that it is my clear intent and 
meaning, that the complete /egal estate of the premises hereby 
granted, is absolutely vested in the said C. D. F., to be dis- 
posed of by them in the manner before mentioned; and that 
neither the satp C. M. nor any uvusBann she may have, nor 
any of her cu1tpreN, shall have any estate, title or interest 
whatever in the same, either at Law or in EQuITY, unless 
by express grant in writing of the trustees, or FROM PER- 
SONS DULY APPCINTED BY THEM. But this declaration is 
not to be understood as precluding legal remedies to coMPEL 
a proper execution of the trusts CREATED, should the faith- 
Jul discharge of them be rEFUSED Or NEGLECTED. 


(END OF PART I.) 
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ART. V.—THE DIFFERENCES BETWEEN THE 
FRENCH AND ENGLISH JUDICIAL SYSTEMS, 


[The following is a translation of an article in the Rerue de Droit Francais 
et Etranger, of February, 1845, by lord Brougham, ex-chancellor of Eng- 
land.]} 


Chateau Eleonora-Louisa, December 21st, 1843, 


My dear Solicitor-general : 

You asked me this morning to furnish you with some 
particulars upon the judicial system of England ;—here they 
are. 

I begin with the most important point of all, I mean the 
independence of the judges, and I am the more disposed to 
believe that it is worth while to inform you upon this subject, 
as it is one on which the two countries differ more dia- 
metrically than on any other. Yet our law flows from the 
same fundamental principles which you have adopted, and 
which lie at the base of the judicial system as now received 
in every European monarchy. To insure this independence 
of the judge, he is made irremovable with you as with us; 
he continues in office guamdiu se bene gesserit. But the 
resemblance between the two systems here finishes. We 
have thought that the independence of the judiciary demands 
something more: permanency of tenure may be a pledge 
against the influence of the crown; but we require that these 
high functionaries should be also sheltered from the influence 
of party, of ministers, and of leaders of opposition, and that 
they be placed beyond the reach of the operation of all ex- 
ternal agencies, except the wholesome and inevitable effect of 
public opinion, to which all our officers, judicial as well as 
political, should be responsible. 

To reach this end, the judges are in principle rigorously 
excluded from the house of commons; they are with us 
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ineligible, and cannot sit amongst the representatives of the 
people; thus we never see them soliciting votes, haranguing 
the people from the hustings, assisting at popular meetings, 
taking part in public debates either within or without the 
house of commons, or voting or exerting themselves in favour 
of or against a minister. They are alike strangers to the in- 
trigues of party and of the court, and to the violence of factions, 
Placed above the regions ruled by the passing but violent 
storms of ephemeral strife, they see the billows breaking far 
from their peaceful retirement, and the calm of their tranquil 
existence is not even disturbed by the echo of their roar. From 
a distance they can look down, like the inhabitants of another 
country, may I not say of another world, upon the conflict of 
the passions which torment restless humanity; thence they 
behold man pledging himself body and soul to the pursuit of 
the objects of his ambition or his desires. 

Certare ingenio, contendere nobilitate, 

Noctes atque dies niti preestanti labore, 

Ad summas evadere spes, rerumque potiri. 

I will not, however, pretend that this perfect calm, this 
complete independence of every thing which is passing 
around and below them, is always an attribute of all our 
judges: I give you the theory, and exhibit to you the aim of 
our system; and if occasionally the weakness of man prevents 
our practice from conforming entirely to these principles, this 
does not render the principles less sound, and make them the 
less a precious guarantee against the most fatal scourge that 
can befal a country, the administration of justice by partial 
judges; and partiality is produced as easily by the spirit of 
party and popular influences, as by a spirit of servility. and 
court influences. We even think that more danger exists in 
the first than in the last of these disturbing forces. It may 
be readily shown, that a man who is even honest and upright, 
and incapable of prostituting himself to a court, may in the 
exercise of the sacred functions of the bench, suffer himself to 
be swayed by his relations with a respectable party whose 
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only bond of union is the profession of common principles; 
by his connexion with men the most estimable, and whose 
sentiments are full of patriotism, What more easy for a man 
of virtue, than to yield to the influence of popular feeling, to 
its contagious enthusiasm and even to its violence. 

What more natural than a leaning towards popularity, a 
desire for the love and esteem of our fellow citizens, or the 
fear of becoming unpopular and of losing through the stern 
performance of duty, the delights of universal affection and 
applause. 

Party spirit is chiefly dangerous, from its tendency to sup- 
ply its votaries with abundant and ready means for self- 
abuse: it furnishes good men with pretexts, and presents 
them with opportunities of doing ill in the hope of doing 
well: it affords the bad an easy way of satisfying their most 
selfish desires, under pretence of serving their party and 
advancing their principles. We have therefore thought 
proper to place our judges out of reach of so corrupting a 
spirit, to protect them against a peril so extreme for their 
public virtue, to be dreaded the more since ambuscades are 
always more difficult to escape than open danger. To bring 
home to yourself all the inconvenience of having for a judge 
a politician, a party man, suppose a proceeding for libel 
against the government, or for sedition, as has just been 
instituted against the Irish demagogues. The progress of 
this business will throw light upon our principles, 

Towards the middle of next month, the agitators against 
the union will be tried before four judges and a jury; the 
judges will have to declare the law for or against the accused: 
and though there is no party in parliament for repeal, yet 
there is one in favour of Messrs, O’Connell and Co. This 
party has already pronounced loudly against the legal pro- 
ceedings and the indictment of their allies. It is more than 
possible, it is quite probable, if not certain, that the same 
party will oppose the judgment if given against the accused, 
and will attack it in parliament: for the whigs can never get 
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rid of the notion that Mr. O’Connell with all his hatred, all 
his contempt for them so often and so loudly expressed, is yet 
able to render them some service in the hour of need. Thus 
they forget all the bitter insults he has lavished upon them, 
and lose no opportunity of assisting him, and of even paying 
court to him. We shall then have after the trial, and in the 
interval before the judgment, an animated discussion in the 
house of commons for and against it. What should be said 
then of the position of the four judges who shall have delivered 
this judgment, sitting one day in the house as members of the 
two leading parties, and the next day filling the seat of jus- 
tice, the scales in their hands and the sword at their dis- 
posal. Is their conduct on the triat attacked? What more 
incouvenient, more indecorous than a judge appearing in a 
popular assembly to defend what he has said or done in 
court? Isthe judgment to be delivered the subject of discussion? 
What more intolerable than the participation in the debates 
of March, of the same judges who are to pronounce it in 
April. Were they four angels and not four mortals, I would 
not say that this:false position would influence their judicial 
conduct; but I will say, that a judgment delivered under these 
circumstances even by angels, would not command public 
respect and veueration. 

The administration of justice should not only be pure in 
itself, and the judges above all influence, or protected from 
every improper bias, which might cause the balance to incline 
to one side or the other; if the balance but appear to swerve, 
the ermine is dishonoured. 

Justice, should not only be without stain, but without sus- 
picion; judges should not only be just, but seem to be so: 
their inflexible probity should be every where and always 
recognised. 

In this view, we have shut the door of the house of com- 
mous upon the judges, that is to say, upon those who par ea- 
cellence are styled the twelve judges, to whom the law 
intrusts the administration of criminal and civil justice. The 
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chancellor, at the head of the court of equity, is not even irre- 
movabie: he might sit in the lower house, but he has never 
sat there: in general he isa peer. The second judge of the 
court of chancery, the master of the rolls, may sit there; except 
within the last fifteen years, he has almost always had a 
seat: but the recently created judges of the chancery, the 
three vice-chancellors, are expressly excluded. 

Formerly the judge of the admiralty might sit there. When 
it was under discussion to give him a salary, I opposed his 
remaining eligible; and although my excellent friend Dr, 
Lushington, representative of a part of London, was at that 
time the judge whom this change in the law would remove, 
we succeeded in our efforts, and the admiralty judge is no 
longer eligible. When I was chancellor, I introduced an act 
of parliament, to regulate the duties of the masters in chan- 
cery, Which are quasi-judicial: I inserted a clause for their 
exclusion, and they are no longer eligible. At the same time 
it was thought of depriving the primate and the bishop of 
London of the nomination of the two judges of the consistorial 
court—a court whose principal jurisdiction is over matrimo- 
nial and testamentary questions. I had declared my intention 
of excluding them also from parliament. They can still sit 
there, but they have not been elected for twenty-five years; 
and one of them presiding also in the admiralty, is on that 
ground excluded. 

You will thus remark: Ist. That all the judges who have 
criminal jurisdiction are absolutely excluded; 2d. that two 
or three of the others alone are still eligible; 3d. that the 
whole of our recent legislation has evinced the most decided 
opposition to their admission; and we may say without 
doubt that our laws tend rigorously to their exclusion. 

It is nevertheless true, that the judges can sit in the house of 
peers : but this is no exception to our principle. First, it does 
not expose the members to any popular influence: a chief 
justice being a peer can never find himself in the false po- 
sition of addressing his constituents one day, and of trying 
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their suits the next day. Besides, the house of lords is itself 
a court of justice. In reality it is only the heads of our tri- 
bunals that sit there ; these peers mingle but little in politics; 
they would lose all their weight with the public, that is to 
say with the bar and the other judges, if they often took 
sides. But I cannot conceal from you, that our principles 
require a more rigorous exclusion, even of our chief justices ; 
not perhaps from the house of lords, but from party debates 
and party contentions. I am not blind to the difficulties in 
the way of such an opinion, nor to the loss which would result 
to the house of their assistance upon the questions of legisla- 
tion which are discussed there from time to time: but if we 
would strike the balance of good and evil, of the advantages 
and disadvantages, it inclines in my view, in favour of ex- 
clusion; and I would risk the loss of their aid, to insure in 
the most perfect manner their independence against party 
spirit—their reputation against stain—their authority against 
attack. 

These laws, as I have laid them before you, are not the 
only protection which we have devised to secure the independ- 
ence of our judges, and to guarantee them against political 
influence. 

Our customs seem also to conspire towards the same 
object. 

What I am going to mention is a secondary matter, but 
still it exhibits clearly the light in which our magistrates are 
regarded. The puisue judges never appear at court; at the 
first levee after their nomination, they present themselves to 
kiss hands; and this is the last time they are seen there. 

Another more important circumstance is this. The chan- 
cellor is, as you are aware, the minister of justice: he names 
the judges, but never consults his colleagues, not even the 
prime minister, about the individual whose name he presents 
to the king as the nominee for the vacant judgeship: he pro- 
poses him to the king, and obtains his approval, before he 
acquaints his colleagues of it. 
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I recollect a communication which the ex-chancellor, lord 
Eldon made me, when the chief-baronship of the exchequer 
became vacant. He had been told that 1 intended to nomi- 
nate my friend lord Lyndhurst, who was not much liked by 
him, and he sent me word (by sir A. Alexander, ex-baron), 
that the place of chief-baron tell within the category of puisne 
judgeships, and that consequently, I might name whomsoever 
I pleased, without consulting lord Grey, whom he suspected 
wished the nomination of lord H****, and Jord Lyndhurst was 
appointed. 

This rule has been adopted, to prevent party influences 
from ever entering into the disposal of trusts so important, 
and above all to throw the responsibility of these appoint- 
ments upon the chancellor alone, 

All that I have just detailed to you however, refers only 
to our laws, our customs, and our modes of thinking and feel- 
ing; with you, it is quite different, and I am far from pre- 
suming to say which system is the most valuable. Things, 
which with us would appear inconceivable, are with you of 
daily occurrence. 

What would be said, for example in England, if I nomi- 
nated a first president (chief justice), as deputy to the cham- 
ber from the department in which he resides? 

What would be thought of a law which gives to your tri- 
bunals, the right of conferring during the first fortnight of 
December, upon such or such a journal, the lucrative mo- 
nopoly of the judicial advertisements? We even frequently 
complain of a minister, who inserts the government adver- 
tisements in his favourite journals, and not in those which 
have the widest circulation. But beyond doubt parties inte- 
rested in suits or public sales would be deeply chagrined to 
see government distributing their advertisements, not amongst 
the papers best calculated to give them publicity, but amongst 
those who were most disposed to sustain the minister of the 
day ; and this discontent would not be abated by learning that 
the instruments employed to influence the press, and to make 
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the parties pay for the support given to a minister, were no 
less than the judges of the courts. These things, which with 
us would appear intolerable, not to say incredible, perhaps 
with you do not produce the same effect. I have no doubt 
that it is done without producing the slightest improper influ- 
ence upon your provincial press, without displeasing the 
parties, without the smallest impeachment of the purity of 
the courts: with us I can assure you, the result would be 
otherwise. 

There is another difference between our systems. Your 
judges are apparently badly paid; and ours are not too well, 
since they have only enough to insure us the choice of the 
best lawyers. We are of opinion, that the salary of the judge 
should be sufficient to prevent a minister ever finding it diffi- 
cult to secure the men of most talent and of the largest practice 
at the bar. 

Ten years ago, the Scotch judges were badly paid; that is 
to say, their salaries averaged from fifty thousand to seventy- 
five thousand franes (ten thousand to fifteen thousand dollars) 
a year; and it was sometimes difficult to procure the first 
lawyers: economical as the house of commons is, it took up 
the subject. I was consulted as chancellor, and gave my 
opinion based upon facts well known to me. ‘The inconve- 
nience was admitted; a remedy was applied, and the salary 
of the Scotch judges is now upon a proper footing. With you 
perhaps, the same necessity for high salaries does not exist ; 
and certainly with your great number of judges, it would be 
impossible to give high salaries, according to our English no- 
tion of the meaning of the word. I must confess, however, 
that the reason which some of my learned friends give on 
this point, is to my mind unsatisfactory ; our judges, say they, 
are badly paid, but they have some private fortune: that is to 
say, a man must have some money to be a judge; he must 
not have all the learning, all the skill, all the experience pos- 
sible, but as much learning, skill, and experience, as can be 
found united with some fortune: and as one can be learned 
33* 











374 FRENC AND ENGLISH JUDICIAL SYSTEMS, 


and experienced without money, so one may be rich without 
learning or experience. Your system, thus restricts the choice 
of the minister of justice, and prevents the best selection. 

The number of your judges is altogether another matter ; 
but, perhaps you will think my English prejudice very strong, 
when I confess to you that I am inclined to think, not that 
the salaries are too low, but that the number of your judges 
is too great. I doubt exceedingly if your bar can furnish so 
large a number of judges with the qualities necessary for the 
discharge of the most important functions of the state. I am 
sure that our bar could not furnish such a supply. I know 
that it was always objected to my proposition for the estab- 
lishment of local tribunals, the impossibility of finding so 
large a number of capable judges; and yet the number in 
question was small in comparison with the number of your 
judges, 

When we entertain serious objections, against an institution 
which differs from our own, but which is received in a foreign 
country, we should speak with great reserve and precaution, 
because we cannot be sure that there may not be some other 
institution, some other custom or national usage to correct the 
faults which are obvious to us. For this reason, | have ex- 
pressed myself with hesitation upon some of your institutions, 
which I have been induced to speak of, in connexion with 
my remarks upon the English system. It is not so, however, 
when we meet with a valuable institution abroad, and are 
aware of defects at home, which its introduction might 
remedy. Thus I have no hesitation in saying that we may 
well envy you many parts of your juridical system. 

The adoption of the criminal code recently proposed by me, 
which has been carefully and skillfully prepared, will remove 
I trust, some of the most striking marks of our inferiority; 
but much will remain for us to desire. I might cite the ex- 
cellent organization of your high court of cassation, one of 
the most precious gifts of the first revolution, and which has 
survived all the changes which have taken place since that 






































FRENCH AND ENGLISH JUDICIAL SYSTEMS. $75 





period. I might also mention, the localization of your judicial 
system, with some exceptions and modifications ; but I confine 
myself for the present to the office of public accuser, a neces- 
sary institution in every state, and which we want entirely in 
England and Ireland. 

It would seem almost incredible, that in a civilized coun- 
try, in which the. principles of jurisprudence have been so 
profoundly examined—the country of Bacon, Locke, Hale, 
Blackstone, Bentham, Romilly and Mackintosh, an anomaly 
so glaring in the machinery of our jurisprudence as the 
leaving to chance the execution of the criminal law, should 
have continued down to the present day. You will scarcely 
believe, that when a man with us has been the victim either 
in his person or his property, of any crime or misdemeanor, 
the prosecution, the preferring of the accusation, should not 
be the duty of any public functionary. The individual, who 
has already suffered from the consequences of the offence, is 
bound by the magistrate to become the public accuser: he 
has already suffered much; it is not sufficient; he must bring 
to justice those who have inflicted this suffering upon him. 
Hence springs, a host of inconveniences too long to enume- 
rate, of which I shall cite but one, and that will be enough: 
nothing is more frequent, than the tampering with the prose- 
cutor by the guilty person, when he chances to be rich. I 
have known, at the time when forgery was punishable by 
death, many persons acquitted, because they had bought off 
those who had been obliged to enter into recognizances to 
prosecute. When the trial began, the witnesses did not ap- 
pear; and one of the strongest reasons in favour of the abo- 
lition of capital punishments, has been found in the great 
difficulty of compelling the injured persons to prosecute the 
guilty. This capital defect does not exist in Scotland nor in 
France. Thus in Scotland it never happens, as with us, that 
on the one hand the guilty escape, and on the other, that from 
time to time prosecutious are inspired by unworthy motives. 
The grand jury affords no remedy for this evil; on the con- 
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trary it is a body acting without the least respecting ond 
frequently commencing a prosecution against justice. For as 
the majority out of twenty-three jurors decides, we can never 
tell whether such or such a juryman was one of the twelve 
who voted for the prosecution, or of the eleven who were of 
the other opinion. 

I trust, my dear solicitor-general, that you will pardon me 
the length of this letter, which is particularly long for Saint 
Thomas’ day.’ But the daylight of saint John’s? would not 
enable me to treat as it should be done, the important subject 
I have broached, which I have skimmed over rather than dis- 
cussed. Liberal minds that are free from national or anti- 
national prejudices, should reciprocally communicate to each 
other their speculations, so that one country may profit by the 
experience of another. Nothing can be more absurd or f ‘al 
to the advancement of our species, than the jealousy which 
suffers itself to be aroused by envy of others, or than the self- 
love which erects into an idol every thing belonging to itself. 
Private individuals act foolishly when from fear of exposing 
their ignorance, they abstain from asking questions to inform 
themselves,and sit down contented in their ignorance. Nations 
who will not bring their intelligence in reciprocal contact, act 
still more unwisely, and should suffer still more. 

H. Brovenam. 


! The 21st of December. ® The 2ist of June. 
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DIGEST OF ENGLISH CASES. 


COMMON LAW. 


{Selections from 4 Q. B. Parts 1 and 2; 12 M. & W. Part 4; 7 Scott N. R. Parts 
3 and 4; 5 M. & Gr. Part 4; 1 Dowl. & L. Parts 3, 4 and 5; 2 Dowl. & L, 
Part 1; 1 Car. & Kir. Part 3; 2 Mood. and Rob. Part 4; and a portion of 1 
Dav. & Mer. Part 2.] 


AGENT. (Authority to sell.) A. was the owner of a saw-mill, 
and B. was his foreman; B. as the agent of A. but without any 
express authority, entered into a contract in writing to supply C. 
with a quantity of Scotch fir staves: Held that this contract was 
binding on A., inasmuch as B. must be presumed to have a general 





authority to enter into such contracts as the one in question. 
Richardson vy. Cartwright, 1 C. & K. 328. 
2. (Liability of agent undertaking on behalf of principal.) Where 
a party employed as an agent agrees with a third person to do an 
act on behalf of his principal, but has no authority to bind the 
principal in that respect, the agent is personally liable to such 
third person for breach of the engagement, if the latter did not 
know of the want of authority ; and such party need not bring a 
special action for the false assumption of authority, but may sue 
the agent on his undertaking, if the language admits of its being 
construed as the personal contract of the agent. Jones v. Down- 
‘|: man, 4 Q. B. 235. 
3. (Liability as principal in respect of undertaking given for 
| another— What is a sufficient interest in the subject-matter to 
give a right of action—Interest on debt—Stat. 3 5: 4 Will. 4, ¢. 
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42, ss. 28, 29.) Attorneys, assignees of a mortgage of lands, 
brought an action in the name of the mortgagee against W., the 
mortgagor, for principal and interest, and W. pleaded. The at- 
torneys had obtained from E., their client, a farther loan to W. on 
farther mortgage of the same lands, and had brought an action for 





E. against W., for principal and interest due on the mortgage, and 
W. had pleaded. They had also obtained a verdict against W., 
and certificate for execution in an action of debt at their own suit. 
D., an attorney, but not employed as such by the mortgagor (who 
was the brother of D.’s professional agent), wrote to the plaintiffs, 
promising that if they would not issue execution for two months, 7 
the pleas should be withdrawn and judgment suffered by default 
in the first two actions; and farther undertaking as follows; “1 
shall pay all the principal, interest, and costs, through a friend of 
mine in London, to whom a transfer of all the securities you have 
will have to be made.” ‘The cash will be ready, if the securi- 
ties will, on the 16th instant.” The plaintiffs agreed, and forbore 
issuing execution; but the party referred to by D. did not advance 
the money. Held, 1. That D. was personally liable in assumpsit 
on the above undertaking, for the amount claimed by the plain- 
tiffs in the two first actions; 2. That they were sufficiently inte- 
rested in the recovery of the sum due to E., their client, to sue on 
D.’s agreement in respect of it, in their own names; 3. That 
they might recover interest on the sums due, as damages in the 
action against D., though not under stat. 3 & 4 Will. 4, c. 42, ss. 
28,29. Harper v. Williams, 4 Q. B. 219. 

. (Money advanced to a captain for the use of his ship.) In an 


— 


aftion against the owner of a ship to recover money advanced to 
the captain for the use of the ship whilst in a home port: Held, 
that, the only question for the jury was, whether, under the cir- 


cumstances, the captain’s position was such as to constitute him ‘ 
the authorized agent of the owner, in order to procure such ad- | 


vances; and that the state of the accounts between the captain 
and the owner at the time had nothing to do with the case. Wil- 
liamson v. Page, 1 C. & K. 551. | 
ARBITRATION AND AWARD. (Assessment of damages on issues 
found for the plaintif—When unnecessary.) Where an arbi- 
trator finds for the defendant upon issues raised on pleas which 
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cover the whole cause of action, he need not in his award assess 
any damages on such issues as he finds for the plaintiff. War- 
wick v. Cox, 1 D. & L. 986. 

2. (Certainty.) In an action for debt for work and labour, &c. to 
which the defendant pleaded nunquam indebitatus, payment, and a 
set-off, a verdict was taken by consent for the plaintiffs, subject to 
the award of an arbitrator, who was to settle the cause and all 
matters in difference; the submission contained a stipulation that 
if the arbitrator should find that the plaintiff was not entitled to re- 
cover any debt or damage, then a verdict was to be entered for the 

| defendant, the costs of the cause to abide the event of the award. 
Atthe last meeting before the arbitration, it was agreed, that if a 
‘cam ring and shaft,” which had been supplied to the defendant, 
ought not to be charged, he was to allow the plaintiffs the value of 
them at the market price of pig iron, as they had been returned by 
the defendant. The arbitrator awarded that the plaintiffs were 
not entitled to recover in the cause, and that no money was due 
from either of the parties in respect of the other matters in differ- 
ence, except that he awarded that the defendant should pay to the 
plaintifis for the cam ring and shaft such sum as the same 
amounted to according to the market price of pig iron: Held, first, 
that by the terms of the order the arbitrator was not required to 
find specifically on each issue; secondly, that the award was hot 
bad for uncertainty, in omitting to name the time and market at 
which the price of iron was to be ascertained. Waddle v. Down- 
man, 12 M. & W. 562; 1 D. & L. 560. 

3. (Certainty— Want of mutuality—Trustees—Infants— Married 
women—Executors.) A submission made between the executors 
of a deceased partner and the surviving partner and others, recited 
a partnership as existing under an agreement from the 1st January, 

' 1837, and that it was alleged by N., the surviving partner, that a 





partnership had existed between him and the deceased previous to 
the date mentioned, and that differences had arisen between the 
parties touching the accuracy of certain statements of accounts de- 


livered by N., showing the amount to which the deceased partner 
was entitled in respect of the said partnership, &c. and also touch- 
ing several other matters and things touching the said account 
and touching the administration of the estate of the deceased part- 
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ner, and witnessed that the parties accordingly agreed to refer the 
same and also all other matters and things in difference between 
the said parties. The arbitrator found that a partnership had ex- 
isted between the said parties from the 18th day of December, , 
1835, up to the time of the death of the deceased partner, and that 
a certain sum was due as the balance upon the account: Held, 
sufficiently specific and certain, and that he was not bound to find 
separately how much was due under the partnership and under 
the agreement in 1837. On motion by an executor and trustee 
under a will, to set aside an award under a submission entered into 





by himself and other trustees and legatees, for the purpose of 
ascertaining the assets and settling the accounts under the will: 
Held, that it was no objection that certain married women, who 
took interests under the will, which were affected by the award, 
were parties to the submission ; nor that there were certain infant 
legatees, who were not bound thereby, who were also interested; 
nor that the matters submitted affected the trust estate of married 
women and infants. By the deed of submission it was covenanted 
that the parties thereto should execute all such deeds, «ec. as 
might be requisite for putting an end to the differences and ad- 


ministering the estate and effects, &c., and carrying into execu- 








tion the trusts, &c. as the arbitrator should direct, even if such 
deed were to be between them and a stranger to the submission: 
Held, no excess of authority that the arbitrator had directed that, | 
in consideration of certain sums paid and to be paid, conveyances 
should be executed of certain freehold and leasehold property of 
the deceased, although one of the conveyances was to be toa 
stranger to the submission, the affidavits showing that the question 
of these conveyances had been discussed before the arbitrator 
with the assent of all parties, and that it was one of the matters in 
dispute between the parties, and intended to be referred by the 
deed of submission. Nor was it held any objection that the award 
directed one of the parties thereto to pay the amount of the legacy 
duty on certain shares of the assets of which he had become the 
owner. In re the Arbitration between Warner and others, 2 D. 
& L. 148. 
4. (Certificate of arbitrator—Sufficiency—Damages given subject 
toa reference.) A verdict for 501. damages having been taken 
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at nisi prius, subject to a reference, the arbitrator certified that a 
verdict ought to be entered for the plaintiff on the first, and for the 
defendant on the second issue: Semble, that it was not necessary 
for him to give any directions as to vacating the verdict in ex- 
press terms as to these damages. Nalder y. Batts, 1 D. & L. 
700. 

(Certificate—Not finding on each issue—Time of application.) 
Where in a cause in which several issues are joined a nominal 
verdict is taken for the plaintiff, subject to the certificate of an ar- 
bitrator, who is “to direct a verdict to be entered for such sum 
as he shall find to be really due, &c. the costs of the cause to 
abide the event of the certificate,” and the arbitrator certifies that 
“a verdict shail be entered in the cause for the plaintiff for the 
sum of 141, 16s. 8d.” but does not find on such issue, the certifi- 
cate is bad. Where a party has allowed a term to intervene with- 
out applying to set aside an award and judgment in pursuance of 
it, it is still competent to him to move tu set aside the judgment. 
Brooks v. Parsons, 1 D. & L. 691. 

( Finality—Determination of causes referred.) Two causes be- 
tween the same parties, the one in trespass for mesne profits in 
which the plaintiff had declared, the other in assumpsit in which 
he had only issued his writ, were referred by a judge’s order to 
arbitration, the costs of the causes and of the reference and award 
to abide the event of the award ; after reciting the order of refer- 
ence, and that they had duly considered the proofs, &c. concern- 
ing the premises, the arbitrators awarded concerning the same 
that all farther proceedings in the said causes should cease and be 
no farther prosecuted, and that the defendant should, on &e., pay 
to the plaintiff 412. 17s. 9d. in full of all demands in the said 
causes: Held, a sufficient determination of both causes in favour 
of the plaintiff? Wynne vy. Edwards, 12 M. & W. 708; 1 D. & 
L. 976. 

(Rehearing after award set aside—Execution for a nominal 
amount of debt and costs.) Where, in an action of debt, a verdict 
has been taken for the plaintiff for the amount mentioned in the 
declaration, and one shilling damages, subject to a reference to 
an arbitrator of the cause and all matters in difference, and the 
award is afterwards set aside as defective, the court will not 
VOL. V. 34 
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grant a rule empowering the plaintiff to issue execution for a 
nominal amount of debt and costs, unless the defendant will 
consent to the case being sent back to the arbitrator to rehear 
and award. Porch vy. Hopkins, 1 D. & L. 881. 

8. (Signature by two of three arbitrators.) A cause and all matters 
in difference were referred to the arbitration of three persons, the 
award of the three or of any two of them to be final; the award 
purported on the face of it to be made by all three, but was exe- 
cuted by two only, the third having refused to sign it when re- 





quested to do so: Held, that the award was good as the award of | 

the two. It supported an issue in which it was so stated. White | 

v. Sharpe, 12 M. & W. 712; 1 D. & L. 1030. | 
ASSIGNEE OF BILL OF LADING. (Liability for freight— 

Special verdict—Contract, when a question of law, and when | 

to be found by jury— Amendment—New statement of case.) In- | 

debitatus assumpsit for freight and primage for goods carried on 

board plaintifi’s ship at defendant’s request, for work and labour 

performed by plaintiff for defendant, and for the use of plaintiff’s 

ship kept on demurrage at defendant’s request. Plea, non assump- 

sit, and issue taken thereon. Special verdict, finding the following 

facts:—By charter party (not stated to be under seal) between B. 

and plaintiff, being owner of the vessel, it was agreed that the 

vessel should proceed to J., and there load from B.’s agents a 

cargo, and proceed therewith to London, and deliver the same on 





being paid freight at a rate specified, half in cash and half by bills 
at three months, a certain rate being also specified for demurrage. 
The vessel arrived at J., and shipped goods from B.’s agents. 
By the bills of lading, the goods were to be delivered to B. or his 





assigns, he or they paying freight as per charter party and primage. 
Before the ship arrived. in London, B. sold part of the goods to 
defendant, and indorsed to him the corresponding bills of lading. 
When the ship arrived in London, the goods sold were, by defend- 
ant’s order, entered in his name at the custom-house and the docks, 
defendant paying the duties; and defendant obtained possession 
under the bill of lading and indorsement. The jury referred it to 
the court, whether the defendant did or did not promise as alleged 
in the declaration: Held, that whether or not the facts found were 
evidence of a contract by defendant with plaintiff to pay the freight 
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for the goods sold, (as to which quere,) no such contract was 
implied by law from the facts; that the court could not assume 
such a contract on this finding; and that defendant was entitled to 
judgment. By the court of exchequer chamber, affirming the 
judgment of the court of queen’s bench: Held, that, assuming the 
facts to be evidence of such a contract, the contract would not 
support the declaration. And, by the same court, that, if the bills 
of lading had not referred to the charter-party but had merely 
stated that the goods were to be delivered to the consignee or his 
assigns, on their paying the freight, the taking the goods under 
the indorsement would have been evidence from which a jury 
might have injerred a contract between defendant and plaintiff to 
pay freizht; but that even in such a case, no such contract would 
arise by mere implication of law. The court of queen’s bench, 
after giving judgment for the defendants, refused to order a new 
trial for the purpose of having the contract expressly found or 
negatived, or to order a case to be stated, with liberty for that 
court to draw its inference from the facts, or to allow an amend- 
ment of the special verdict; and the court of exchequer chamber 
held that the plaintiff was not entitled to a venire de novo, on the 
ground of ambiguity in the finding. Sanders v. Vanzeller, 4 Q. 
B. 260. 

ANKERS. (Banking account—Dehit and credit side—Advances 
to customer upon bond.) |v an ordinary banking account the first 


B 


item of the debit side is discharged by the first item on the credit 
side. But where the plaintilis were bankers, and one of the defend- 
ants upon opening an account with them had borrowed of them 
10001., for which he, together with the other defendants, became 
bound to the plaintifis, with a condition for repayment with interest 
by a certain day, and continued afterwards to pay in and draw out 
money upon the usual footing of a banker’s account; and the first 
sum entered to his debit on the account was partly made up of the 
10001., to secure which the bond had been given: Held, on a plea 
of solvit post diem, that the bond was not satisfied by sums subse- 
quently paid in exceeding in amount the 10002, it not being the 
intention of the parties that the first item of the debit side should be 
reduced by the first item of the credit side, but that the bond should 
stand to secure the plaintiffs against such advances as they should 
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from time to time make to the defendant. Henniker v. Wigg, 1 D. 
& M. 160. 

BILL OF EXCHANGE. (Notice of dishonour.) An indorsee of 
a bill of exchange, ignorant of the drawer’s address and so unable 
to give notice of the dishonour of the bill, is bound to make inquiry 
for the address promptly on the bill being dishonoured, if he means 
to hold the drawer liable. Chapcott v. Curlewis, 2 M. & R. 484. 

2. (Same.) Where the drawer of a bill of exchange has had no notice 
of the dishonour thereo!, but has subsequently promised to pay it: 
Semble, that such promise does not admit the notice, but merely 
waives it. Chapman vy. Annett, 1 C. & K. 552. 

3. (Same) In an action against the indorser of a bill of exchange, a 
memorandum in writing, made by the defendant’s wile, of the re. 
ceipt of notice of dishonour at the place from which the bill was 
dated, (the defendant himself not having been resident there at the 
time,) is admissible, after the death of the wife, to prove that the 
defendant had due notice of dishonour. Wharton v. Wright, 1 C. 
& K. 585. 

4. (Pleading—Pleas—Replication, sufficiency of—Demurrer.) 
To a declaration on a bill of exchange by indorsee against second 
indorser, defendant pleaded an action brought by plaintiff against 
a prior indorser (the drawer) and a judge’s order thereon, by con- 
sent of the parties, that on payment of debt and costs in a month 
all farther proceedings should be stayed, and if not so paid, plain- 
tiff should be at liberty to sign final judgment, averring, that unless 
such order had been obtained, judgment and execution might have 
been had long before the expiration of the month, and that the time 
given by the order was given without defendant’s consent: Held, 
upon demurrer, that the plea was no answer to the action, the order 
not operating as an absolute stay of proceedings, and therefore not 
amounting to such a giving of time to the drawer as would dis- 
charge a subsequent indorser. ‘The defendant also pleaded, that the 
drawer had been taken in execution upon a judgment recovered by 
plaintiff in an action on the bill, and that before the commencement 
of his suit he had been discharged out of custody by plaintiff without 
defendant’s consent: Semble, upon demurrer, that the plea was 
good. Quere, whether a replication, that plaintiff did not, without 
defendant’s consent, discharge the drawer out of custody, be bad, 
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on special demurrer, on the ground that it contains a negative preg- 
nant. Michael vy. Myers, 1 D. & L. 792. . 4 

5. (Pleading—VPiea.) |n an action by indorsee against drawer of a 
bill of exchange, a plea that defendant indorsed it in blank and 
delivered it to one C. for a special purpose, viz. to get it discounted, 
and without value, and that C. got it discounted by the plaintiff and 
W. jointly, and delivered it to the plaintiff and W. jointly, and that 
there was no consideration from the plaintiff solely for the indorse- 
ment or delivery: Lleld, bad. Wood v. Connop, 1 D. & M, 223. 
BREACH OF PROMISE OF MARRIAGE. (Defence—Previous 
misconduct of the woman.) If a man enter into a promise of 
marriage in ignorance of the fact that the woman has had an ille- 
gitimate child, and discovers that before the marriage, and on 
that ground declines entering into the marriage, he has a right to 
do so, although the transaction as to the child may have taken 
place ten or more years ago, and the conduct of the woman may 
have been since perfectly correct; but if the man knew, or had 
reason to know, at the time of the promise, that the woman had 
such a child, and gave that afterwards as his reason for refusing to 
marry, that would be no defence in point of law to an action for 
breach of promise of marriage. Bench vy. Merrick, 1 C. & K. 463, 
BROKER. (Broker's commission—Usage of trade—Evidence.) 
Where A. employs B., a broker, to procure a charter for a ship, 
and B. employs C., another broker: Semble, that evidence of a cus- 
tom of trade is admissible to show which of the brokers is entitled 
to be paid the commission by A. The body of the charter contained 
this clause, ‘The veSsel to be consigned to C. & Co., Liverpool, 
or to their agents at her port of discharge in the united kingdom ;” 
and in the margin was the following memorandum, “ This charter 
subject to 5/. per cent., payable by the ship:” Held, that the jury 
might infer, from the fact of A. having executed this charter, an 
implied contract by him to pay C. his commission. Smith v. 
Boutcher, 1 C. & K, 573. 

CASE. (Seduction—Issue on Not guilty.) In case for the seduction 
of the plaintifi’s daughter and servant, not guilty puts in issue the 
fact of seduction only, and not the fact of service, although the 
declaration is in the following form: That the defendant debauched 
the daughter of the plaintiff, ‘who then and during all the time 

34* 
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aforesaid was and yet is the servant of the plaintiff.” A plea, there. 
fore, traversing the service modo et forma is not bad as an argu. 
mentative plea of not guilty. Torrence v. Gibbins, 1 D. & M. 226. 
CHARITY. (Mandamus to trustees—Provision in deed—Church- 
warden— Private institution.) An individual conveyed lands to 
private persons in trust to distribute the rents periodically among 
the poor of a certain parish, The deed provided that a receiver 





should be appointed and should account to the parishioners from 
time to time; and that a coffer, of which there should be three locks 
and three keys, should remain in the parish church, for keeping all 
writings and accounts, and trust moneys unexpended. One key to 
be kept by the receiver, another by the incumbent or curate, and 
the third by one of the churchwardens. An information was afier- 
wards exhibited in chancery, praying that a scheme might be ap- 
proved of for the future management of the charity and the applica. 
tion of the funds: and a scheme was accordingly prepared and 
decreed ; regulating the matters referred to in the above prayer, but 
making no mention of the coffer or the keys. On a motion fora 
mandamus to the trustees to deliver one key to the churchwardens: 


Held, that the claim of the churchwardens was merely equitable, 





but that they had a legal right which might be enforced by man- 
damus; also, held, no objection to the rule that the charity was a 
private institution. Reg. v. Abrahams, 4 Q. B, 157. 

CHARTER-PARTY. (Construction of.) Declaration on a charter- 
party stated that it was agreed thereby that the ship should sail in 
ballast to a safe and convenient port, near to Cape Town, and there 
load a full cargo, &c., and the plaintiff agreed to load the vessel 
with the said cargo, and to pay freight; averment, that though the 
plaintiff was ready and willing.to appoint and put on board a proper 
person as supercargo, who would have indicated to the master a 
safe and convenient port near Cape Town for receiving on board 
the cargo, the defendant would not permit the ship to proceed in 
ballast on the voyage: Held bad, on general demurrer, for not 
averring that the plaintiff gave notice to the defendant of a safe | 
and convenient port, &c., or anything equivalent in law to such 
notice, for that it was the duty of the charterer to select the port, 
and give notice of it to the owner before the commencement of the 
voyage. Rae vy. Hackett, 12 M. & W. 724. 
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COMPANY, PUBLIC. (Liability of Shareholders.) Ina prospec- 
tus of a proposed association, the names of the defendants appeared 
as president and vice-president respectively ; in this prospectus the 
capital stock was said to consist of 1,000,0001., in 50,000 shares 
of 201. each: both defendants signed the following document:— 
“We, whose names are hereunto subscribed, do agree to subscribe 
for the number of shares and amount of stock of the above asso- 





ciation, set opposite to our respective signatures, and pay a deposit 
of 51. per share thereon to the bankers of the association when 
shares to the amount of 50,0007. shall have been taken, upon 
having twenty-one days’ notice thereof.” The required amount of 
shares was never subscribed for; the two defendants attended two 
meetings, but did no other act to identify themselves with the com- 
pany. In an action for work and labour done in copying maps and 
plans at the request of the secretary, it was left to the jury to say, 
first, whether or not there had been any direct contract entered 
into by the defendants with the plaintiff; secondly, whether there 
was any partnership formed, of which the defendants were mem- 
bers; thirdly, whether the defendants had held themselves out to 


the world or to the plaintiff as partners in the concern. The jury 





having returned a verdict for the defendants: Held, that such ver- 
dict was justified by the evidence, and that the direction was correct. 
Wood v. The Duke of Argyll, 7 Scott N. R. 885. 

CONSOLIDATION OF ACTIONS. (Actions for tolls incurred 
by several defendants individually.) ‘The plaintiffs had brought 
ten separate actions of indebitatus assumpsit against ten separate 
defendants for certain tolls, port dues, anchorage, buoyage and 

other duties alleged to be incurred by them individually as com- 

manders of their respective vessels: Held, that the court had no 

power, at the request of the defendants, to consolidate the above 

actions, although it was sworn that the actions were brought in 

respect of the same right, and that the trial of one would decide 

the right in all. The corporation of Saltash v. Jackman, 1 D. & 
| is S851. 

CONSPIRACY. (Case for conspiracy—No assessment of damages 
on demurrer—Not ground for-venire de novo.) In an action on 
the case in the nature of a writ of conspiracy the plaintiff obtained 
judgment on a demurrer to a plea of justification, and the jury pro- 
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cess was awarded tam quam. At the trial, the address of the coun- 
sel for the plaintiff, and the evidence given, were confined to the 
charge of conspiracy with a view tu increase the damages, and the 
judge told the jury that the plaintiff’s case failed unless a conspiracy 
was proved: Held, no misdirection, as although upon the declaration 





as framed, either of the defendants might have been found guilty of 
making a disturbance, it would have been unfair to have submitted 





to the jury a question to which the attention of the defendants’ 
counsel had not been called: Held, also, the jury having found a 
verdict for the defendants upon the general issue, that their neglect 
to assess damages for the plaiatiff upon the demurrer was no 
ground for a venire de novo, as the court would pronounce judgment 
upon the whole record. Gregory v. The Duke of Brunswick, 1 D. 
& L. 803. 

CO-SURETY. (Assumpsit for contribution.) A. was indebted to 
B., and in consideration that B. would suffer him to retain the 
debts in his hands as a collateral security, A., together with C., 
D. and E., put his name as surety for B., to a promissory note ; 
and A. afterwards paid a sum in respect of that note, less in 
amount than the sum due from him to B. and remaining in his 
hands: Held, that A. could not maintain an action of assumpsit 
for money paid to the use of C., against C. for C.’s proportion of 
the sum which A. had been compelled to pay. Goepel vy. Swinden, 
1 D. & L. 888. 

DEBTOR AND CREDITOR. (Fraudulent conveyance.) A bill of 
sale of goods, executed by a debtor to his creditor, is not void by 
reason of preference given over other creditors.. If intended by 
the parties really to operate and to give the creditor the power of 
taking posession, it is good, although not acted on by taking pos- 
session. Eveleigh vy. Purssord, 2 M. & R. 539, 

DEED. (Construction of —Recitals— Where amount to covenants.) 
An indenture between the plaintiffs and defendant, and five other 
parties, recited a marriage settlement, under which the plaintiffs 





and others were trustees, a mortgage of certain property to the 
trustees by the defendant for 5251., that the mortgage debt and an 
arrear of interest amounting to 52/, 10s. were due; a subsequent . 
agreement whereby the defendant contracted to purchase the pre- 
mises for 5771. 10s., that one of the trustees was desirous of re- 
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tiring, the appointment of a new trustee, and that the contract of 
sale had not been carried into effect : and then a recital, that “ the 
said principal sum of 5251. and the said arrear of interest of 521. 
10s., making together the sum of 5771. 10s., is still due and owing 
from [the defendant] to [the plaintifis], as he [the defendant] doth 
hereby acknowledge:” Held, that this latter recital did not 
amount to a covenant by the defendant to pay the sum men- 
tioned, the whole scope of the deed showing the acknowledgment 
therein to have been made diverso intuito. Courtney v. Taylor, 
7 Scott N. R. 749. 


DEVISE. (Construction of.) “The testatrix by her will gave the 


ultimate remainder in fee in all her lands in Great Britain (upon 
certain events, which had taken place) to her granddaughter B. J., 
in clear and unambiguous terms. By a codicil, which the testa- 
trix directed to be annexed to and taken as part of her last will 
and testament, reciting that she had become possessed of certain 
freehold and other property since the date of her will, she gave 
to B. J. an estate for her life, “ instead of the devise and bequest 
contained in the will,” with remainder to such child or children as 
should be living at the time of her decease, in fee, or, if none 
such, then with remainders to the brothers and sisters of the 
whole blood of B. J. (with the exception of one of the brothers by 
name) who should be living at the time of her decease, in fee; 
but the codicil did not go on to dispose of the ultimate fee, in case 
the intermediate remainders should, as the fact had proved, never 
take effect: Held, that, as this ultimate fee was given by the will 
to B. J., such disposition thereof in the will, being unaltered by 
the codicil, must still be considered as taking effect. Doe d. Murch 
v. Marchant, 7 Scott N. R. 644. 


ESTOPPEL. (Demurrer—Pleading.) 'To debt on an indenture 


for non-payment of 6001. and interest, the defendant pleaded, by 
way of estoppel, the record ina prior action between the same 
parties on a bond conditioned for payment of the same 6001. with 
interest, in which action the defendant had pleaded that the bond 
was given in pursuance of a corrupt agreement for the purpose of 
sectiring a certain debt and usurious interest; to which the plain- 
tiff had replied, that the bond “ was not made by the defendant in 


pursuance of or upon the said corrupt and unlawful agreement, or 
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for the purpose in the said p'eadings mentioned ;” and the said 
issue joined thereon, &c, had been found for the defendant: Held, 
not estoppel in the present action; inasmuch as the fact of an usu- 
rious agreement was not in issue in the former action, nor was 
the same agreement admitted on the record, by reason of that alle- 
gation not having been traversed. Curter vy. James, 2 D. & L. 
236. 

EVIDENCE. (Admissibility of evidence as to amount of defend- 
ant’s income— Action for goods sold.) In an action for goods sold 
and delivered upon the credit of the defendant, a question as to 
the amount of the defendani’s income cannot be put, if the evi- 
dence be tendered with a view to show the improbabilitv of au- 
thority having been given to purchase the goods. W here, however, 
an action, was brought against a widow for dresses ordered and 
worn by her daughter, who was about to be married: Held, that 
evidence of the amount of the defendant’s income was admissible, 
as tending to show that the dresses were not supplied upon her 
credit, but upon the credit of her daughter’s future husband. 
Rowe vy Polkinghorne, 1 C. & K. 618. 

2. (Admissibility of declaration—Reputation.) In a question of 
pedigree, where it is important to show that the family had rela- 
tions living at a particular place, evidence may be given of decla- 
rations by a deceased member of the family, that “ he was going 
to visit his relatives at that place.” Rishton vy. Nesbitt, 2 M. & 


R. 252. 


3. (Same.) On an issue, whether the plaintiff had an easement in 
the defendant’s land, the declaration of a former occupier of the 
defendant’s land is not admissible against him. Scholes v. Chad- 
wick, 2 M. & R. 507. , 

4. (Admissibility of letter of instructions—Particulars, effect of 
admission of payment in.) Where a plaintiff in his particulars of 
demand admits a payment generally, as thus, “ creditor by bills, 
15001.,” this is to be taken as a payment admitted to have been 
made to the plaintiff by the defendant. Where the plaintiff 
through his agent contracted with K. for the sale of goods, and the 
question was whether they were sold on the credit of K. or of the 
defendants, whose agent Kk. was, for the purchase of such goods: 
Held, that a letter of instructions from the plaintiff to his agent on 
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the subject of the sale, not communicated to K. or to the defend- 
ants, was not admissible in evidence for the plaintiff. Smethurst 
v. Taylor, 12 M. & W. 545. 

5. (Admissibility of marriage register.) An examined copy of 
an entry in a parish register of marriage is receivable in evidence 
to prove a marriage, although the entry in the register purport 
to be attested by one witness only, the words “ in the presence of” 
in the entry being followed by one name only. Doe d. Blayney 
vy. Savage, 1 C. & K. 487. 

6. (Admissibility of parol evidence— Written agreement.) A., by 
an agreement in writing, agreed to win stones, &c. “ for the pur- 
pose of building” certain cottages: Held, that parol evidence could 
not be given to explain the sense in which the word “ building” 
was used. Charlton v. Gibson, 1 C. & K. 541. 

7. (Admissibility of receipts for rent—Ecvidence of seisin.) 'T. oc- 
cupied lands from 1790 to 1815, but had ceased to occupy them 
before the time of his death. At T.’s death, among his papers, 
were found a series of receipts for the rent of this land from 1790 
to 1804, signed by M. P. sen., who died in 1806, and a similar 
series of receipts for rent from 1806 to 1815, signed by M. P. jun., 
(the daughter of M. P. sen.), who died in 1826: Held, in eject- 
ment for these lands, that these receipts were receivable as evi- 
dence of the seisin of M. P. sen. and M. P. jun. Doe d. Blayney 
v. Savage, 1 C. & K. 487. 

8. (Secondary evidence.) A copy of a document taken by a ma- 
chine, worked by witness who produces it, is admissible as second- 
ary evidence, Simpson v. Thoreton, 2 M. & R. 433. 

9. (Statement of a witness before magistrate—Production of clerk’s 

“PF notes.) _Where on a preliminary hearing of a case the magis- 
trate’s clerk had taken down what a witness said, but neither 
witness nor magistrate signed it: Held, that what the witness 
said might be proved by any one who heard him, without pro- 
ducing the clerk’s notes. Jeans vy. Wheedon, 2 M. & R. 486. 

10. (Summons to pay money into court—Effect of, as evidence.) A 
summons for leave to pay money into court is some evidence of 
a liability to some extent. Lawson v. Mangles, 2 M. & R. 427. 

11. (Warrant of commitment—Recital in.) A warrant of cornmit- 
ment is not evidence of the facts which it recites. Stevens v. 
Clark, 2 M. & R. 435. 
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EXECUTOR AND ADMINISTRATOR, (Action by exeeutor for 
breach of covenant in testator’s lifetime—Pleading.) ‘The ex. 
ecutor of a tenant for life may recover for a breach of a covenant 





to repair, committed by the lessee of a testator in his lifetime 

without averring a damage to his personal estate. Ricketts y, 

Weaver, 12 M. & W. 718. 
2. (Action by three executors for money received under authority 

of two.) Under a written authority from two of three executors, 

whé alone had proved the will, C. received the amount of certain 

rents due from the tenants of lands in which the testator had a 

term of years, and gave a receipt for it in the name and on ac- 

count of the two: Held, that the three executors could not jointly 

sue C. for the money, unless it were found by the jury that the 

two contracted with him on account of themselves and the other 

executor, or generally on account of the estate, with a view to | 
the interference of the co-executor in case he should choose to take 
a part in the management of it. Heath v. Chilton, 12 M. & W. 
632. 

3. (Plené administravit(— Assignment—LEvidence.) On a plea of 
plene administravit, it was proved, on the part of the plaintiffs, 
that at the time of the death of the intestate there were crops on 
his farm, but that there had been an auction on the premises about 
a month before, at which these crops were put up for sale: Held, 
that, as the crops remained on the premises at the time of the 
death of the intestate it lay on the de/endant, as administrator, to 


show that these crops had not come to his hands. On a plea of 


plené administravit it appeared that the intestate, six months belore 
his death, had assigned all his effects to trustees, for the benefit 
of such of his creditors as should execute the deed of assignment. 
The deed was executed by himself and the trustees, but not by 
any other creditor: Held, that the administrator might give in evi- 
dence advertisements published soon after the execution of the 
deed, stating where the decd lay for execution by the creditors, 
and calling a meeting of creditors as to the sale of the effects, and 
also a resolution of that meeting, that the eflects should be sold, as 
this evidence went to show that the deed was acted upon and was 
a bona fide and not a fraudulent deed. Stroud v. Dandridge, 1 
C. & K. 445. 
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FISHERY. (Presumption of law—Construction of deed—Evi- 
dence to rebut.) Where a private river runs through a manor, 
the presumption of law is, that each owner of land within the 
manor and on the bank of the river has the right of fishing in 
front of his land; and if the lord claims a several fishery, he must 
make out that claim by evidence. From the words of a deed 
under which the lerd claimed it was attempted to raise a pre- 
sumption that the right of several fishery within the manor passed 
to him by that deed as appurtenant to the manor: Held, that this 
presumption was rebutted by proof, that, before the date of that 
deed, owners of land within the manor and on the bank of the 
river had the right of free-fishery therein. Lamb v. Newbiggin, 
1 C. & K. 549. 

HUSBAND AND WIFE, (Evidence—Statement of plaintiffs 
wife.) In order to show that the defendant, in an action for 
goods sold and delivered, was not liable, it was proposed to ask 
a witness, whether the plaintiff’s wife had said anything to him as 
to the person whom her husband had trusted for the goods: Held, 
that the question could not be put. Duckworth v. Johnston, 1 C. 
& K. 584. 

INSURANCE. . (What amounts to a “total loss” on freight.) 
The plaintiff effected an insurance with the defendant on the ship 
Lord Cochrane, at and from Pernambuco to Liverpool, declared to 
be on freight valued at 20001.: the declaration alleged a loss by 
perils of the sea. The ship, whilst coming out of the harbour of 
Pernambuco, struck on a reef, and thereby received such injury 
as to render it necessary to put back for repair: the cargo was 
taken out, and the ship repaired at a cost of 7132l. 3s. 8d., in- 
cluding the charges of landing and reloading the cargo: there 
being no other means of raising funds to pay for the repairs, the 
master executed a bottomry bond, by which the ship, freight, and 
cargo were pledged for that sum and her bottomry premium of 
201. per cent.: the ship afterwards sailed for Liverpool with 
original cargo on board, and arrived there in safety: the plaintiff, 
as soon as he received intimation of the extent of the damage done 
to the ship, gave notice of abandonment of ship and freight to the 
respective underwriters, and repudiated the bond, whereupon the 
ship was taken possession of by the parties claiming under the 


or 
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bond, and sold under an order of the admiralty court: at the 
sale the ship produced 16751., which with the freight earned on 
the homeward voyage, was paid over to the obligees: Held upon 
a special case, in which it was agreed that the court should draw 
all inferences that in their opinion ought to be drawn by a jury, 
that, under the circumstances disclosed, the plaintiff was entitled 
to recover as for a total loss against the underwriters on freight. 
Benson v. Chapman, 7 Scott N. R. 625. 


LANDLORD AND ‘TENANT. (Damage— What payable under 


4. 


covenant of tenant.) By a local act, the commissioners appointed 
thereby were authorized to pave and flag footways, and the costs 
thereof were to be paid by the tenants or occupiers of the houses 
next adjoining, in default whereof they were to be recovered by 
distress ; another clause empowered the tenant to deduct the costs 
so paid by him out of his rent: Held, that this eharge was within 
the terms of a covenant in a lease subsequently made, whereby 
the tenant covenanted to pay all taxes, rates, duties, levies, assess- 
ments and payments whatever, which were or during the term 
might be rated, levied, assessed, or imposed on the premises. 
Payne v. Burridge, 12 M. & W. 727. 

(Devise—Incapacity of testator—Estoppel—Evidence.) A ten- 
ant paid rent to a devisee, and signed an agreement, on being told 
by the devisce that the premises were devised to him: Held, that 
in ejectment against the tenant by the devisee, the defendant could 
not offer evidence that the devise was void by reason of ineapacity 
in the testator, no ground being shown for imputing fraud to the 
devisee in the communication made by him to-the tenant. Doe d. 
Marlow v. Wiggins, 4 Q. B. 367. 

(Excessive distress—Damages for detention or sale.) Declara- 
tion in case complained of a distress for more than was necessary 
to satisfy the rent due, including expenses, &c., and made no 
mention of sale, either as special damage or by way of substantive 
complaint. A sale for less than the real value of the goods was 
proved at the trial: Held.that, on this declaration, the plaintiff 
could recover damages in respect only of the detention up to the 
time of the sale, and not in respect of the sale. Thompson vy. 
Wood, 4 Q. B. 493. 

(Fixtures—Implied contract to pay for—Admission.) The ac- 
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ceptance of a demise of a house containing fixtures does not raise 
an implied contract to pay for such fixtures, In debt for rent on 
a demise for years, with a count for fixtures sold, the plaintiff 
claimed by his particulars 52. 5s. for rent, and 12J. for fixtures. 
The defendant paid 11. 5s. into court: Held, no admission of the 
defendant’s liability in respect of fixtures to a greater amount than 
had been paid into court. Goff v. Harris, 5 M. & G. 573. 
(Penalty in agreement not under seal—Distress.) Where a farm 
was held under an agreement, and the agreement imposed a pen- 
alty on the tenant for selling hay produced on the premises, and 
gave the lessor power to recover the same “ by distress as for rent 
arrear:” Held, that the lessor might so distrain, although the 
agreement was not under seal, Pollitt vy. Forrest, 1 C. & K. 560. 
(Present demise—What amounts to.) By an instrument under 
seal, and stamped with a lease stamp, W., in consideration of the 
rents, covenants, and agreements thereinafter reserved and con- 
tained on the part of C., his executors, &c. to be paid, performed 
and observed, covenanted, promised and agreed with C., his exe- 
cutors, &c., that she, W., her heirs or assigns, should and would 
at any time during the term thereinafter agreed to be demised, 
upon request made to her or them in writing under the hand of 
C., his executors, &c. for that purpose, grant and execute to C., 
his execntors, &c., and C. thereby consented and agreed to accept 
and execute a counterpart of, a good and effectual demise or lease 
of certain premises therein described, for the term of twenty-one 
years from a day past, determinable as thereinafter mentioned, at 
a certain rent payable quarterly; and C. thereby covenanted to 
lay out a certain sum in repairing, painting, &c.; and it was 
agreed and declared that there should be contained in the said 
lease and counterpart by and on the part of C., his executors, &c. 
a covenant for payment of rent, to repair, &c,.; and also a cove- 
nant for, “as it was also thereby agreed on the part of the said 
W., her heirs or assigns,” for quiet enjoyment, and a power to C., 
his executors, &c., to determine the said tenancy on the said lease 
at the end of the third, seventh, or fourteenth year of the said 
term of twenty-one years, on giving a certain notice: Held, an 
actual demise, and not a mere agreement for a future lease. Cur- 
ling v. Mills, 7 Scott N. R. 709. 
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7. (Railway passing over land—Moncy paid to tenant.) A. was a 
tenant of a farm over which two railways passed, in respect of 
which tenant’s damages were payable to the owner of the land, 
or to his lessees or tenants; A. received the money: Held, that if 
the land covered by the railways passed to A. by the agreement 
under which he became tenant, the owner could not recover that 
money as money had and received to his use. Wilson v. Ander- 
son, 1 C. & K. 544. 

LIBEL. (Damages—Prospective injury.) In case fora libel against 
a copartnership, the jury may take into their consideration, in 
estimating the damages to which the plaintiffs are entitled, the 
prospective injury which may accrue to the partnership from the 
defendant’s act. Gregory v. Williams, 1 C. & K. 568, 

2. (Malicious prosecution—Evidence.) In an action for a libel, 
charging the plaintiff with a false and malicious prosecution, in 
which the defendants pleaded that the statements in the alleged 
libel are true, evidence is not receivable of statements made by 
witnesses examined before the magistrates on behalf of the prose- 
cution, in order to show quo animo the prosecution was conducted. 
Newton v. Rowe, 1 C. & K. 616. 

LIEN. (On chattels—For price of work executed upon them.) 
Where chattels are bailed to an artisan for the purpose of his exe- 
cuting certain work upon them, at an agreed price, the owner may 
reclaim the chattels before such work is fully executed; and the 
bailee has only a lien upon them to the extent of what would be a 
fair price for so much of the work as had then actually been exe- 
cuted. Lilly v. Burnsley, 2 M. & R. 548. 

2. (On ship—Enforcing—Alteration of register.) The owner of a 
ship may verbally authorize a creditor of it to take possession of 
it as a lien, and the creditor so taking possession of it may enforce 
such lien without any alteration in the registry. Cazenove v. Clay- 
ton, 2 M. & R. 552. 

MARRIED WOMAN. (Acknowledgment by—Affidavit verifying 
certificate of.) The affidavit verifying the certificate of an acknow- 
ledgment by a married woman residing in Pennsylvania, of a con- 
veyance under the stat. 3 & 4 Will. 4, c. 74, s. 85, may be made 
by the prothonotary of the county in which the party resides. 
Ezparte Jane Way, 1 D. & L. 950, 
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2. (Affidavit of Conveyance of property without husband’s concur- 
rence.) An affidavit of a married woman to obtain an order of the 
court, empowering her to make a conveyance of her property 
without her husband’s concurrence, under the 3 & 4 Will. 4, 
c. 74, s, 91, is sufficient, if sworn (where the party is residing 
abroad) before an officer, whom the certificate of a notary public 
certifies to be a person empowered by law to take affidavits. Jn re 
Anne Cowley Schiff, 1 D. & L. 911. 

| 3. (Discharge out of custody—Afidarit.) On an application to dis- 
charge a defendant out of custody, on the ground that she is a 
married woman, the court will require the strictest negative proof 
from her, that she has no separate property, where it appears, 
from the affidavits on the other side, that there are reasons for 
doubting such to be the fact, Ferguson v. Ciayworth and wife, 
2D. & L. 165. 

4. (Judgment against— Action commenced dum sola.) If an action 
be brought against a feme sole, and a judge’s order be made by 
consent to stay proceedings on payment of the debt and costs by 
a certain day, otherwise final judgment, and before that day she 
intermarries, and on the day in question default is made, judg- 


ment may still be entered up against her by her maiden name; 





and she may be taken in execution under a ca. sa. awarded 


mae ' . 

| against her alone. Thorpe vy. Caroline Argles, 1 D. & L. 831. 
MASTER AND SERVANT. (Custom as to the engagement of 
an editor for a periodical work—Hiring—A general -hiring 


not as an absolute rule of law a hiring for a year.) A hiring 
| for an indefinite period is not, as a general and inflexible rule of 
law, a hiring for a year; it is a question of fact depending upon 
the particular circumstances of each case. The plaintiff acted as 
editor of a new weekly scientific publication at a weekly salary ; 
but there was no direct evidence as to the period for which he 
was engaged, ‘In an action against the proprietor for prematurely 
dismissing him, the plaintiff called several witnesses to prove a 
supposed usage or custom to consider an indefinite editorial en- 
gagement as an engagement for a year; but on cross-examination 
they all admitted that their experience extended only to established 
works, and that they knew of no instance of such usage having 
been applied to a new speculation. ‘The judge having left it to 


35* 
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the jury to say whether the contract in question was a contract 
for a year, and whether, supposing that there was such a custom 
as that set up by the plaintiff, it was not subject to the exception 
relied on by the defendant, limiting its operation to established 
publications: Held, no misdirection. Bazxter vy. Nurse, 7 Scott 
N. R. 801. 


2. (Liability of employer for damage done by the party employed 


— Waterman’s act—7 & 8 Geo. 4, c. Ixxv.) By stat. 7 & 8 
Geo. 4, c. Ixxv. for regulating watermen and lightermen on the 
Thames, and the by-laws ordained in pursuance thereof, no one 
besides freemen, or apprentices to freemen or to widows of free- 
men, of the Watermen and Lizhtermen’s Company (with certain 
exceptions not material), may navigate craft on the river for hire 
within the limits of the act, under a penalty; but any persons 
may keep and use craft for carrying their own goods by their 
servants, being such freemen or apprentices: and on board of every 
barge, &c., there must be at least one able and skilful man au- 
thorized by law to navigate. ‘There are about 6000 freemen and 
apprentices. ‘The owner of a barge hired two qualified persons to 
navigate it within the limits, and by their negligent management 
of the barge, another vessel was injured: Held, that the owner of 
the barge was liable to a civil action for the mischief; and that it 
made no difference whether the navigators were hired for the job 
or by time. Martin v. Temperley, 4 Q. B. 298. 


NEW TRIAL. (Assessment of damages generally on a good and 


bad count.) Where there isa bad and a good count, and a general 
assessment of damages, the court will not arrest the judgment but 
will award a venire de novo. Embliny. Dartnell, 1 D. & L. 1010. 


2. (Misdirection.) The court refused to grant a new trial for mis- 


direction, on the ground that the judge (of an inferior court) had 
omitted distinctly to tell the jury that the defendant’s admission, 
which was the only evidence of the debt, and was coupled with a 
qualification, must be taken entire. Beckham v. Osborn, 7 Scott 
N. R. 520. 


3. (Notes of former trial—Death of witness before second trial— 


New trial paper.) It is no ground for taking a new trial out of 
the new trial paper, and bringing it on as a motion, that several of 
the witnesses are infirm and of an advanced age; but the court 
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will in its discretion make it a term of the new trial, that the 
evidence of any witness who may die in the interim shall be read 
from the judge’s notes of the former trial. Anonymous, 1 D & L. 


725. 
4. (Payment of costs— Within what time to be paid.) A rule was 
; made absolute for a new trial on payment of costs by the plaintiff. 


The costs were taxed, and demanded on the 4th of May: on the 
8th the defendant obtained a rule nisi to discharge that rule, unless 
the costs were paid before the fourth day of the ensuing term. 
‘The plaintiff having in the meantime, paid the costs, the court dis- 
charged the rule, but ordered the plaintiff to pay the costs of the 
application. Solly v. Langford, 2 D. & L. 250. 

PARTNERS, (Admission of, on the record.) Where a declaration 
contains a special count against the defendants as partners, and 
also the indebitatus counts, payment of money into court, under 
the latter counts, is not an admission of the partnership alleged in 
the former count. Charles v. Branker and others, 1 D. & L. 989. 

2. (Dormant partner—Retirement from the firm—Notice.) If the 


- 
- 


fact of a man being a dormant partner in a firm become known, 
and on his retiring from the firm notice of that circumstance be not 
given to those persons who were aware of his being such partner, 
he will be liable to those persons for debts contracted bythe firm 
after his retirement therefrom. Farrar v. Deflinne,1C. & K. 580. 

3. (Execution against one of several.) A writ of fi. fa. having 
issued against A., one of two partners, under which the partnership 
property had been seized; a second writ of fi. fa. was issued against 
A. and B., and lodged with the same sheriff, but no actual entry or 
seizure took place under it before a fiat in bankruptcy issued against 
both partners; the sheriff having subsequently sold the partnership 
property and satisfied both writs: Held, that there was no sufficient 
seizure under the second writ, within the meaning of the 6 Geo. 4, 
c. 16, s. 108, as against the assignees. Johnson v. Evans, 1 D. & 
L. 935. 

4. (Ship—Registered owner of certain shares—Action against in- 
surance broker—Nonjoinder of partners.) A. is registered owner 
of certain shares of a ship, the.remaining shares belonging to C. 
and D., his partners in trade, according to their interests in the 
general property of the partnership: Held, that A. alone could not 
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maintain an action for money had and received against the defend. 
ant, an insurance broker, to recover his proportion of proceeds of 
a policy of insurance effected by the defendant on the ship. Brown 
v. Bradford, 2 M. & R. 413. 

PATENT. (Delay in taking out.) A machine does not cease to be 
the subject of a patent merely because of the length of time during» 
which the inventor may keep it by him after it has been made a 
complete workable machine. Bentley v. Fleming, 1 C. &. K. 587. 

2. (Particulars of objection.) ‘The notice of particulars of objection, 
delivered by the defendant in pursuance of the 5 & 6 Will. 4, ec. 
83, s. 5, stated, amongst other grounds of objection, that the inven- 
tion was known “to A, B. and others,” who were the true inventors 
thereof, and had first used and exercised the same in England: 
Held, that the defendant was not bound to specify the names of the 
other parties. Bentley v. Keighley, 1 D. & L. 944, 

3. (Scire facias to repeal patent—Practice.) An action was 
brought in this court, by direction of the court of chancery, to try 
the plaintiff’s right toa patent, and the question of its infringement; 
and an injunction granted restraining the defendant in the meantime j 
from infringing it. ‘The defendant had sued out a writ of scire 
facias to repeal the letters patent of the plaintiff; that writ, owing toa 
departure from the usual routine of business of the court of queen’s 
bench, and through no fault of the defendants, had not yet been tried: 
Held, that this court would not, upon motion of the defendants, 
order the trial of the action to be postponed till after the proceed- 
ings on the scire facias had been determined in the court of queen’s 
bench. Muntz v. Foster, 1 D. & L. 942. 

4. (Testing the machine before the patent taken out.) If the inventor 
of a machine lend it to another in order to have its qualities tested, 
and that other use it for some weeks in a public work room; this 
is not giving the invention such publicity as to deprive the inventor 
of his right to obtain letters-patent for it. Bentley v. Fleming, 1 
C. & K. 597. 

PLEADING. (Abatement Non-joinder of joint contractors.) A 
plea in abatement to an action ex contractu must to be a good 
plea, set forth the names of all the parties with whom the defendant 
was joined as a co-contractor. Crellin v. Brook, t C. & K. 571. 

2, (Accord and satisfaction—Demurrer.) To assumpsit for breach 
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of contract in not returning certain promissory notes, the defend- 
ant pleaded that after breach, he delivered to the plaintiff at his 
request, and “for and on account of the said notes, and of the 
promise and damages in respect thereof,” an order in writing 
directed to B., in whose hands the notes were, whereby the defend- 
ant requested B. to deliver to plaintiff the said notes; that plaintiff 
took the order “ for and on account of the notes, and of the promise 
and damages;” that B. was always ready to deliver the notes to 

plaintiff upon the order being presented to him, but that plainti 

did not present the same within a reasonable time, but kept the 

order without making any application to B. for the notes, until the ° 

same were, without any default of the defendant, feloniously stolen 

from the possession of B.: Held, on special demurrer, a bad plea 

of accord and satisfaction. Griffith v. Owen, 2 D. & L. 199. 
3. (Argumentative traverse.) \n case for an infringement of a patent, 

the declaration, setting out the letters patent, with the usual pro- 

viso, “that if the grantee should not particularly describe and as- 

certain the nature of his invention, and in what manner the same 

was to be performed, by an instrament in writing under his hand 

and seal, and cause the same to be inrolled in the high court of 

chancery within six calendar months next and immediately after the 

date of the said letters patent, that then those letters patent and all 

liberties and advantages whatsoever thereby granted should utterly 

cease, determine, and become yoid,” averred that the plaintiff did, 

in pursuance of the said proviso and of the said letters patent, by 

an instrument in writing under his hand and seal, particularly 

describe and ascertain the nature of his said invention, and in what 

manner the same was to be and might be performed, and afterwards 

and within six calendar months next and immediately after the 

date of the said letters patent, cause the said instrument in writing 

to be inrolled in chancery. ‘The sixth plea, after setting out the 

above proviso, averred that the plaintiff caused to be inrolled in the 

said high court of chancery, within six calendar months next and 

immediately after the date of the said letters patent, no instrument 

in writing other than and except the said instrument in writing 

thereinbefore set forth and contained, whereby and by reason of 

the premises the said letters patent in the declaration mentioned 

ceased and determined and became and were and still are of no 
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force and efiect—concluding with a verification: Held, on special 
demurrer, that the plea was bad as an argumentative traverse of 
the inrolment alleged in the declaration. Muntz v. Foster, 7 Scott 
N. R. 471; 1 D. & L. 737. 


4. (Assumpsit on guarantee—Plea amounting to non assumpsit— 


Confession and avoidance—Plea as to part of matters charged.) 
Declaration, on a guarantee, stated that plaintiff, at the time of the 
promise, had engaged A. C, to act as their collecting clerk, but 
required security for the correctness of his pecuniary transactions, 
as such clerk, with them, previously to employing hip in that 
capacity, and that, in consideration that plaintitls, at defendant’s 
request would employ A. C. as such clerk, defendant guaranteed 
to plaintifis the correctness of the pecuniary transactions of A. C. 
with plaintiffs as such clerk to the amount, &c. in manner follow- 
ing, viz. defendant promised plaintiffs to be security to them for 
2501. averment, that plaintiffs did thereupon employ A. C. as such 
clerk, and he remained and continued such clerk, and as such clerk 
collecting moneys for them to the amount, &c., yet that he did not 
faithfully account for or pay the said moneys to plaintiffs, but on 
the contrary, while he was such clerk, wrongfully converted and 
disposed of part of the said moneys, viz. 5V0L., to his own use; 
and his pecuniary transactions with plaintiffs as such clerk thereby 
became incorrect, &c. Plea, that, before defendant promised, or 
plaintiffs required security, plaintifis and A. C. had agreed together 
that they should employ A. C., and that he should serve them, in 
the said capacity of collecting clerk for certain reward, &e., which 
agreement was in full force and unexpired at the time of the promise, 
and at the time during which he remained and continued such clerk, 
&ec.: and that plaintifis did not require security, nor did defendant 
promise, till after plaintiffs and A. C. had made and concluded the 
said agreement. Held, on special demurrer, a bad plea, as alleging 
a different consideration from that stated in the declaration, and 
therefore amounting to non assumpsit. Plea, as to so much of the 
count as related to the non-payment by A. C. to plaintiffs of the 
5001. collected and received by him as in that count mentioned, 
that, while A. C. was in the employment, &c., plaintiffs became 
indebted to him in divers sums, &c., and, they being so indebted, 


he, while he was so in their employ, with the license and consent 
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of the plaintiffs, retained the said 5001. so by him collected, &c., 
and alleged to have been converted, &c., in payment of the said 
debts. Held a good plea in confession and avoidance; the gust of 
the complaint in the declaration being the failure to account, not 
the conversion. Plea, as to 201., parcel, &c., that A. C., before 
the commencement of this suit, and afier he left plaintiffs’ employ- 
ment, paid plaintiffs 201., which they accepted of him in satisfaction 
of that sum, and of all damages, &c., arising from the premises 
in the above count. Held a good plea, as to so much. Lyall vy. 
Higgins, 4 Q. B. 528. 

5. (Case—Trespass—Consequential damages—Removing barrier 
between plaintiff’s and defendant's mines—Statement of duty— 
Demurrer.) A declaration stated, that plaintiffs and defendants 
were owners of adjacent mines ; that defendants had trespassed on 
plaintiffs’ mine, and had carried away a quantity of coal; that 
water had arisen in the defendants’ mine, against which, but for 
the trespass of the plaintiffs, the coal would have been a sufficient 
barrier ; that thereupon it became and was the duty of the defend- 
ants to prevent the water in their miné from flowing into the plain- 
tifls’ mine; yet the defendants neglected their said duty, whereby 
the water flowed into the plaintiffs’ mine, and prevented them from 
working the same. Held, on general demurrer, a good count in 
case. Firmstone v. Wheeley, 2 D. & L. 203. 

6. (Conclusion to the country—Debt on bond for money payable 
on demand.) ‘To debt on bond conditioned to pay money on de- 
mand the defendant pleaded that no demand had been made before 
action, replication that there had been such a demand, concluding 
to the country. Held that the replication was good. Thorne v. 
Jenkins, 12 M. & W. 614; 1 D. & L. 604. 

7. (Covenant—Bankruptcy—Interest of assignees in covenant.) 
Declaration in covenant stated that by indenture of assignment of 
certain leasehold premises, dated 20th July, 1925, between the 
plaintiff, the defeudant’s testator, and W., the testator for himself, 
his executors, &c., covenanted with the plaintiff to pay to W. 
12U¢1. and interest. By the indenture, as set out in the plea in 
hme verba, it appeared that the plaintiff had mortgaged the pre- 
mises to W. by a deed dated the 12th April, 1825, with a proviso, 
that if the plaintiff, his executors, &c., six months after demand 
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in writing, should pay the 12001. to W., W. would reconvey ; that 
the assignment by the plaintiff to the testator was subject to the 
above indenture of mortgage to W., and to the payment to him of 
the said sum of 1200/. ‘There was then a general covenant with 
the plaintiff for payment by the testator to W, of the said sum of 
1200/, The plea then alleged that, after the breaches of covenant 
in the declaration mentioned, the plaintiff became bankrupt; that 
his estate was conveyed to certain persons named in trust for his 
creditors, not stating that they had been chosen assignees, and 
that afterwards, to wit, on &c., he duly obtained his certificate of 
conformity, which was duly allowed by the lord chancellor; and 
that the 1200/. became payable by the plaintiff to W. before the 
bankruptcy. A second plea stated that the indenture declared on 
was the same as that set forth in the former plea. It then set out 
the proviso and covenant contained in the same mortgage of the 
12th April, 1825, and alleged that no demands in writing of pay- 
ment of the said sum of 12001. had been given to the plaintiff. 
On special demurrer to these pleas: Held, first, that the declara- 
tion was sufficient; secondly, that it was sufficiently stated in the 
first special plea on general demurrer that the parties to whom 
the plaintiff’s estate had been conveyed were his assignees in 
bankruptcy; thirdly, the first special plea was bad, for that it ne- 
gatived on the face of it any possibility of interest in the covenant 
on the part of the plaintiff’s assignees, and therefore that it was 
not necessary for the plaintiff to reply that no interest passed to 
them; fourthly, that the second special plea was a sufficient an- 
swer as to the principal sum of 12001., which was not due until 
after six months’ demand in writing subsequent to the 12th April, 
1825, but that the interest being payable absolutely and not after 
demand, the plea being pleaded to the interest as well as to the 
principal, was therefore bad altogether; the like objection was also 
held to apply to the first special plea. Quere, whether the pleas 
were bad as setting up a qualified interest different from the abso- 
lute contract stated in the declaration, and therefore amounting to 
non est factum. Trott v. Smith, 12 M. & W. 688. 

(Declaration in debt for penalty—Stat. 5 & 6 Will. 4, c. 76, 
s. 53— Necessary averments.) In debt for a penalty under the 5 
& 6 Will. 4, c. 76, s. 53, the declaration stated, that before and at 
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the time of the offence, the defendant claimed to be councillor of 
the borough of Lichfield, and that he had become disqualified by 
having an interest in a contract with the council of the borough, 
to wit, an indenture dated 20th of May, 1841, whereby the mayor, 
&c., of Lichfield demised to J. R. a certain mill for seven years 
from the 25th of March, 1841, and that defendant at the time of 
committing the offence was interested in the lease. Yet the de- 
fendant, after he became so disqualified, to wit, on the 14th of 
February, 1842, acted as councillor of the borough: Held, on 
motion in arrest of judgment, that it sufficiently appeared that 
defendant acted as councillor, and that at the time of the offence 
the corporation were interested in the lease. Held also, that it was 
not necessary under the 53d section to allege that the plaintiff was 
a burgess of the borough. Simpson v. Ready, 1 D. & L. 1024. 

9. (De injurid, where a good replication.) To assumpsit on a pro- 
missory note by indorsee against maker, the defendant pleaded 
that the note was given as a collateral security for the payment 
of a bill of exchange, subject to an agreement between the defend- 
ant and the payee that the note should not be negotiated, and that 
the defendant had paid the money to the indorsee of the bill; of all 
which the plaintiff had notice before the indorsement of the note to 
him. The plaintiff replied de injuria: Held, upon special demur- 
rer, that such replication was good, the plea not being a denial of 
the contract, but merely setling up matter of excuse for its non- 
performance. Gibbons v, Mottram, 7 Scott N. R. 535; 1 D. & 
L. 810. 

10. (Detinue—Plea traversing bailment.) In detinue on a common 
bailment, a plea traversing the bailment, is bad on demurrer. 
Whitehead v. Harrison, 2 D. & L. 122. 

11. (Immaterial issue—Covenant.) Covenant on an agreement un- 
der seal, that the plaintiff agreed with the defendants to sell to 
them from the mine works of the plaintiff, called, &c., “ weekly 
and every week,” a certain quantity of iron mine, to be delivered 
to the defendants, “either upon part of the S, and W. Railway 
lying nearest contiguous to the said mine-works, or upon the said 
works, when a communication by a branch railway should be 

made between them and the said S.and W. Railway, on tram- 
waggons to be provided for the purpose by the defendants.” 
VOL. V. 36 
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And the defendants covenanted that they would purchase and 
take the said iron-mine, so agreed to be svuld and delivered 
as aforesaid, and pay for each ton thereof the sum of, &c., 
about the end of each month after the delivery thereof, &c. 
Averment of performance of agreement on plaintiff’s part, and 
“although from, &c., and from thence continually, until, &e., he 
the plaintiff had thence raised, gotten, and prepared, and was 
ready and willing, and then tendered and offered to sell and deli- 
ver to them, the defendants, weekly and every week, to wit, upon 
the said mine-works of the plaintiff, called, &c., (such communi- 
cation as aforesaid having during all that time been made by a 
branch railway between them and the said S. and W, Railway), 
in tram-waggons to be provided by the defendants, two hundred 
tons of iron-mine which had been gotten from the said works,” &c. 
‘of all which they the defendants had due notice, and were then 
requested to provide tram-waggons for the same, and to purchase 
and take the same according to the said agreement.” Breach, 
yet “ defendants would not purchase or take to, or in any manner 
pay for, the said quantity of iron mine,” &c. The defendants 
pleaded inter alia, that the plaintiff “did not tender or offer to 
sell or deliver to the defendants the iron mine in declaration men- 
tioned,” &c.: Held, on special demurrer, that this plea was bad, 
as tendering an immaterial issue. Jackson v. Allaway, 1 D. & 
L. 919; 7 Scott N. R. 875. 

12. (Issuable pleas—Non-delivery of signed bill.) [no an action by 
an attorney for work and labour, a plea that the plaintiff has not 
delivered a signed bill, a month before action brought, is an issu- 
able plea within the meaning of the term to plead issuably. Wil- 
kinson v. Page, 1 D. & L. 913. 

13. (Issuable pleas—False and demurrable plea.) The court al- 
lowed the plaintiff to sign judgment, where the defendant, being 
under terms to plead issuably, delivered a plea that was demurra- 
ble and sworn to be false. Waterman v. Carden, 7 Scott N. R. 
518; 1D. & L. 739. 

14. (Issuable pleas—Foreign law.) ‘To an action of indebitatus as- 
sumpsit, defendant, who was under terms to plead issuably, pleaded 
that the promises in the declaration were made in respect of causes 
of action accruing to the plaintiff in France whilst plaintiff and de- 
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fendant were respectively carrying on commerce there, and that 
the law there was, that an action relating to matters of commerce 
must be brought within five years after the cause of action arose, 
the plea negatived that the action was brought within the time 
specified: Held, a non-issuable plea. Burry vy. Goldner, 1 D. & L. 
834. 


15. (Misjoinder of counts.) A misjoinder in the declaration is no 


ground for nonsuiting the plaintiffat the trial. Lamb v. Newbiggin, 
1C. & K. 549. 


16. (New assignment—Assumpsit on guarantee—Plea of payment 


in satisfaction.) Declaration on a guarantee by defendant for 
goods to be supplied to 8S. Averment, that plaintiff supplied S. 
with goods at price amounting, to wit, to the sum of 781., and 
that S. did not pay, nor did the defendant after notice. Plea, that 
S. did pay the sum in the declaration mentioned in full satisfac- 
tion, &c., and plaintiff received the same, &c. Replication, that 
S. did not pay, nor plaintiff receive, the said sum in the declara- 
tion mentioned in full satisfaction, &c. Issue thereon : Held, that 
the pleading did not confine the plaintiff in his proof to the 781. ; 
but that, after proof by defendant that 8. had paid 781., plaintiff 
might, without having new assigned, give evidence of a balance 
unpaid beyond the 781. Moses v. Levy, 4 Q. B, 213. 


17. (Payment into court—Form of plea.) To an action of debt on 


a promissory note for 301, 15s. 8d. the defendant pleaded, as to 
211. 9s., payment of that sum into court, and that he never was 
indebted to the plaintiff in a greater amount than the sum of 
211. 9s. in respect of the said sum of 211. 9s. parcel, &c., and 
that the plaintiff had not sustained damage by reason of the de- 
tention thereof to a greater amount than the sum of 6d.: Held, 
bad, on special demurrer, for not being in compliance with the 
form given by the rule of T. T. 1 Vict. Bailey v. Sweeting, 12 
M. & W. 616; 1 D. &. L. 653. 


18. (Payment—Replication to plea of set-off.) The plaintiff, on a 


replication of the statute of limitations to a plea of set-off, cannot, 
on the trial, reduce the amount of the set-off by showing payment 
of part; the payment of part ought to have been replied. Moore 
v. Wood, 2 M. & R. 497. 


19. (Penal action—Traversing—Matters of inducement—Special 
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plea—Necessity of.) An action on 2 W. & M. c. 5, to recover 

treble damages for pound breach, is not a penal action within 21 

Jac. 1, c. 4, s. 43 and since the new rules the defendant cannot 

dispute the matters alleged in the declaration by way of induce- 

ment, without © special plea. Castleman v. Hicks, 2 M. & 

R, 422, 

20. (Profert, excuse of—Demurrer.) To assumpsit against maker 
of a promissory note, defendant pleaded (without profert) an as- 
signment of his property to trustees for the benefit of creditors, and 
that plaintiff and other creditors thereby released him from his 
debts. The plea then averred, that there never was but one part 
of the indenture, and that the same did not belong to the defend- 
ant, that he had no right to it, nor had he the custody of nor any 
power or control over it, and that the same was rightly in pos- 
session of the trustees, who refused to bring it into court: Held, 
no excuse for profert. Hodgsonv. Warden, 2 D. & L. 232. 

21. (Replication distributive—Demurrer.) ‘To a declaration con- 

taining two counts on two promissory notes, the defendant pleaded 





“that the said notes and each of them were and was obtained by 
fraud,” replication, “that the said notes were not obtained by 
fraud :” Held, on special demurrer, that the replication was good. 
Wood v. Peyton, 2 D. & L. 172. 

22. (Replication—Su ficient traverse of plea that promissory note 
sued on was given for plaintiff?s accommodation.) Assumpsit 
by payee against maker of a promissory note. Plea, that defend- 
ant made it for the accommodation of plaintiff, and without con- 
sideration, and that plaintiff holds it without consideration ; _repli- 
cation, that there was a good consideration for the making and 
payment of the note, to wit, the amount of the note, and issue 
thereon: Held, on motior in arrest of judgment, that the replica- 
tion was a sufficient traverse 6f the plea. King v. Phillips, 12 
M. & W. 705; 1 D. & L. 1008. 

23. (Replication and new assignment in trespass— Time of continu- 
ing trespass divisible.) ‘Trespass for breaking and entering plain- 
tiff’s dwelling house, and staying and continuing therein, making 
a noise and disturbance for a long time, to wit, for four days then 
next following, and seizing his goods, &c. Plea, as to the break- 
ing and entering the dwelling house and staying and continuing 
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therein, as in the declaration mentioned, a justification by the 
leave and license of the plaintiff to take possession of certain 
goods. Replicatiun, traversing the leave and license, and new as- 
signment that the plaintiff issued his writ, &c., not only for the 
breaking and entering the dwelling house and staying and continu- 
ing therein as in the plea mentioned, but also for that the defendants, 
without the-license of the plaintitl, stayed and continued in the 
dwelling house, making such noise and disturbance, &c., for other 
and different purposes than those in the plea mentioned, and for a 
much longer time, to wit, three days longer than was necessary 
for taking possession of the goods: Held, that the replication and 
new assignment were not bad for duplicity, time being in the 
case of a continuing trespass equally divisible for this purpose as 
space. Loweth v. Smith, 12 M. & W. 583; 2 D. & L. 212. 

24. (Request, necessity of alleging—Money lent—Money paid— 
Goods sold and delivered.) In an indebitatus count for money 
lent, it is not necessary to allege a request. Semble, so in a count 
for goods sold and delivered. Aliter, in a count for money paid. 
Victors v. Davis, 1 D. & L. 984. 

25. (Satisfaction and discharge—Bill of exchange.) To assump- 
sit for money due on an account stated the defendant pleaded that 
after the statement of the account, the plaintiff drew and the de- 
fendant accepted a bill of exchange, and delivered the same to the 
plaintiff, who then accepted and received the same in discharge of 
the said sum, and indorsed the bill to a certain person unknown 
to the defendant, who is the holder thereof, and entitled to sue de- 
fendant on the same. Replication, that plaintiff did not accept 

and receive the bill in satisfaction and discharge of the said 
sum: fleld, on special demurrer, that the replication was bad and 
the plea good. Limblin v. Dartnell, 1 D. & L. 591. 

26. (Sei. fa.—Concurrent writs of, against different members of 
banking company—Plea in abatement—Special demurrer.) 
Quere, whether it is a good objection that a plaintiff, who has ob- 
tained judgment against the public officer of a banking company, 
has sued out and is proceeding upon separate concurrent writs of 
sci. fu. against different persons.who were members of the com- 
pany at the time the judgment was obtained; at all events the 
only mode of taking such an objection is by plea in abatement 

36” 
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that another writ is pending; anda plea which states that several 
other such writs are pending, is bad for multiplicity ; it is not ne- 
cessary to demur specially for a formal defect in a plea in abate- 
ment. Esdaile v. Lund, 12 M. & W. 607; 1 D. & L. 565. 

27. (Sci. fa. on judgment—Plea setting up practice of court held 
bad on demurrer—Rule of court under 1 & 2 Vict. c. 110, 8. 18, 
effect of.) Toa declaration in seire facias by an executrix upon 
a judgment recovered by her testator, the defendant pleaded that 
before the giving of the judgment in the declaration mentioned, a 
rule of court was drawn up by consent that the verdict should be 
reduced to 1s., and that the defendant should pay the costs of the 
action, which rule was still in full force, and that seire facias was 
sued out after the making of the said rule fraudulently and in 
breach of good faith : Held, upon demurrer, that the plea was bad, 
upon the ground that it set up the practice of the court as an 
answer to an existing judgment; a rule of court under 1 & 2 
Vict. ec. 110, s. 18, has not for all purposes the effect of a judg- 
ment, per Tindal c. j. Farmer vy. Mottram, 1 D. & L. 781. 

28. (Several counts—Reg. H. T. 4 Will. 4, r. 5.) A declaration 
contained twenty-five counts. The first fifteen were on bills of 
exchange drawn at Paris. The next five, which related to the 
same bills, were special counts founded on the law of France ; and 
the last five were oa a special agreement to pay the bills in con- 
sideration of the plaintiff procuring their discount. Application 
having been made to strike out the last set of counts: Held, that 
they were not in apparent violation of the Reg. Gen. H. T. 4 Will. 
4,r.5. Gilbert v. Hales, 2 D. & L. 227. 

29. (Same.) A count for money had and received will be allowed 
with a special count in assumpsit for the breach of warranty of a 
horse, in which the breach was, that ** the horse became and was 
of no value to the plaintiff, and that the plaintiff had been put to 
great expense in and about the feeding, keeping, and taking care 
of, &c., and returning the same to defendant.” Cahoon v. Bur- 
ford, 2 D. & L. 234, 

30. (Same.) In an action of assumpsit, brought by the assignees 
of a bankrupt, counts for money received and on an account stated 
with the bankrupt, and counts for money received and on an ac- 
count stated with the plaintiffs as assignees, are not counts on 
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the same subject matter, within the meaning of the Reg. Gen. 
H. T. 4 Will. 4, pt. 2, r. 5. Williams vy. Vines, 1 D. & L. 
710. 

31. (Several pleas.) Case for the infringement of a patent for cer- 
tain improvements in machinery ; breach, the making, using, and 
putting in practice the invention, and also a part thereof. The 
specification described the invention as a combination of several 
parts, and also appeared to claim each part separately : Held, that 
the defendant was entitled to plead that parts of the invention 
were not a new manufacture within the'21 Jac. 1, c. 3, as well 
as that the whole was not a new manufacture within that statute. 
Bentley v. Keighley, 1 D. & L. 944, 

32. (Same.) ‘To an action against a surety on a bond given under 
1 & 2 Will. 4, c. 110, s. 8, conditioned to pay any sum that 
might be recovered in the action, or that the defendant would 
render himself to the jailer in the court in which judgment might 
be recovered according to the practice of the court, or within such 
time and in such manner as the court, or any judge thereof, might 
direct; the defendant was allowed to plead that the debtor did 
render himself to the jailer of the court according to the practice 
of the court, and also that he did render himself pursuant to the 
order of a learned judge, by whom he was committed to the cus- 
tody of the keeper of the queen’s prison. But he was compelled 
to elect between two other pleas, the one being that the debtor 
surrendered himself to and was taken by the sheriffs of London 
under a ca. sa, issued by plaintiff; and the other, that the debtor, 
having been taken under a writ of ca sa. at the suit of the plaintiff, 
was brought up by a writ of habeas corpus ad satisfaciendum at 
the suit of the plaintiff, and committed to the custody of the mar- 
shal of the marshalsea, and thereby was prevented from render- 
ing himself. Hayward v. Bennet, 1 D. & L. 916. 

33. (Special demurrer—De_ injurida—Bankruptey—Non-inter- 
ference of assignees—Practice—Entering a retrazit.) Assump- 
sit against acceptor of a bill of exchange stating an indorsement 
by S., the drawer, to one R., and by R. to the plaintiff. ‘The de- 
fendant pleaded, sixthly, in effect that he accepted the bill in ques- 
tion for the accommodation of S., the drawer, to enable him to 
deposit it with R., as a collateral security for a debt due from 8. 
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to R.; that R. took it on those terms; that S. before the bill 
became due, paid R. part of that debt, and tendered the residue; / 
that R. refused to receive the money tendered, kept the bill, and 
indorsed it to the plaintiff as a mere trustee, R. and the plaintiff 
conspiring and colluding to cheat the defendant: Held, on demur- 
rer, that de injurid was a good replication to this plea, and that 
the plea contained merely matter of excuse. The defendant 
pleaded, seventhly, in eflect, that the plaintiff had been twice bank- 
rupt, and obtained his certificate each time, but that his estate 
under the second bankruptcy had not paid 15s, in the pound, and 
that the bill was indorsed to him alter his second certificate: 
Held good by the court of queen’s bench on special demurrer : 
Held bad by the court of exchequer chamber reversing the judg- 
ment in B. R., because it did not state that the assignees had in- 
terfered or required the defendant to pay the amount to them. 
The plea stated that plaintiff became and was a bankrupt, but did 
not state any act of bankruptcy on which the commission or fiat 
was founded: Held, st ficient, on special demurrer, by the court 
of queen’s bench. After judgment for the plaintiff in the court of 
error, the court of queen’s bench allowed the plaintiff to enter a 
retraxit for the defendant of a plea, which involved an issue in 
fact, and which had been left on the record and carried up in the 
transcript, for the sole purpose of explaining the record, which 
would have otherwise been unintelligible. Herbert v. Sayer, 2 
D. &. L. 49. 

POWER OF ATTORNEY. (Demand under—Right of pos- 
session of the power of attorney.) A person who pays money to 
another, who is authorized to receive it by a power of attorney, 
is not entitled to keep possession of the power of attorney. Prid- 
more v. Harrison, 1 C. & K. 613. 

PRINCIPAL AND AGENT. (Jus tertii—Lien—Defence on 
illegality of contract—Parties to action—Money had and re- 
ceived.) Defendant, a wharfinger, received malt from and for 
B.; and B., to cover an usurious transaction, made a colourable 
sale of the malt to plaintiff; defendant transferring the malt in his 
books to plaintiff. Afterwards B. became bankrupt, and his as- 
signees sued plaintiff in trover for the malt, Pending the dispute, 
plaintitl, defendant, and the assignees agreed that the malt should 
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be sold, and the proceeds paid into a bank, except a part, which 
defendant was to retain on account of a lien which he had against 
B., but that this transaction should not prejudice the rights of any 
party. Defendant had no lien against plaintiff. Afterwards the 
assignees abandoned the action against plaintiff, on his giving up 
a part of the proceeds. Plaintiff then brought assumpsit against 
defendant for money had and received: Held, that he might 
maintain such action, without joining the assignees as plaintiffs ; 
and that defendant could not therein set up the usurious nature 
of the transaction between B. and plaintiff, as invalidating the 
transfer. Bettely v. Reed, 4 Q. B. 511. 

PROCHEIN AMY. (Father of infant plaintiff insolvent.) The 
fact of the father of an infant plaintiff being insolvent is not, of 
itself, a sufficient ground for refusing his appointment as prochein 
amy, or, if appointed before insolvency, of requiring security for 
costs; but the court, upon full knowledge of the circumstances, 
will exercise its discretion. Duckett vy. Satchwell, 1 D. & L. 
950. 

PROMISSORY NOTE. (Declaration—Averment of presentment.) 
A count on a promissory note, payable in the body of it at a par- 
ticular place, did not aver a presentment at that place: Held bad, 
after verdict. Emblin v. Dartnell, 1 D. & L. 1010. 

SHERIFF. (Liuahility of, for neglect and false return— Where 
no actual damage.) Case against the sheriff. The declaration 
alleged that a fi. fa., on a judgment recovered by plaintiff against 
P., issued and was delivered to defendant, who seized P.’s goods, 
and by sale thereof levied the sum indorsed on the writ, but did 
not render it to plaintiff, and falsely returned that the goods re- 
mained in his hands for want of buyers, by means whereof plain- 
tiff lost the means of obtaining the money indorsed. Defendant 
pleaded three pleas, all alleging that the judgment was obtained on 
a warrant of attorney, and not a cognovit actionem signed after 
declaration filed, nor in an adverse action. One of the pleas 
alleged that P. became a bankrupt, and a fiat issued against him 
before the sale, and that an assignee was appointed. Another 
plea alleged that plaintiff had notice of the bankruptcy before the 

| sale and defendant before the return; and that defendant, in his 

| return, afier stating that the goods remained in his hands for want 
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of buyers, added that the assignees had claimed the goods. 
Another of the pleas alleged that the warrant of attorney was 
given to the plaintiff by way of fraudulent preference. On 
special demurrer, assigning for cause that the pleas were argu- 
mentative traverses of defendant’s being guilty of the grievances 
alleged, and omi ted to show that plaintiff had not sustained, and 
could not possibly sustain, damages: Held, that the pleas were 
all good, as showing that the plaintiff had suffered no d.mage by 
the false return ; that it was not necessary to aver expressly that. 
no damages could possibly arise ; and that they were not argu- 
mentative pleas of not guilty, but negatived the suggestion of 
damage arising upon the defendant’s admitted breach of duty. 
Wylie v. Burch, 4 Q. B. 566. 

(Liability of—Removal of goods without paying rent.) A sheriff 
is not liable to the landlord in an action on the case under the 
stat. 8 Anne c, 14, s. 1, unless there be an actual removal of the 
goods from the premises, the mere execution of a bill of sale not 
being equivalent to a removal. Semble, that the landlord is entitled 
to distrain for a year’s rent while the goods remain on the pre- 
mises, although the goods have been sold by the sheritl. Smail- 
man V. Pollard, 1°D. & L. 901. 


. (Poundage fees—Extortion.) A. being informed that a writ of 


fi. fa. was in the sheriff’s hands against him, sent a party to the 
house of the sheriff’s officer, to whom the warrant had been de- 
livered, with a bank post bill, and some country notes to an amount, 
sufficient, as he thought, to discharge the execution. On inquiry, 
however, the amount not being sufficient, the party returned to 
fetch the balance, leaving the bill and notes on the table; and in 
his absence, the sheriff’s officer levied on the money so left in his 
hands, and claimed poundage thereon, which was paid under 
protest: Held, that this was a colourable levy; that the sheriff was not 
entitled to poundage; and that the court would order him to refund 
the sum he had so received. Brunn v. Hutchinson, 2 D. & L. 43. 


. (Return of nulla bona-—Bankruptey—Supersedeas— Retrospec- 


tive effect.) A writ of fi. fa. having been lodged with the sheriff 
after a debtor had been declared bankrupt and assignees appointed, 
the sheriff returned “nulla bona.” Before the return was made 
the court of review had ordered that the fiat be annulled, if the 
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lord chancellor should think fit; and after the return the lord chan- 
cellor made an order accordingly: Held, that the return was not 
false; since the annulling of the fiat had not a retrospective effect ; 
and that even if it had, the sheriff being a public officer, and having 
made the only return which he could at the time have made, ought 
to be protected. Smalicombe v. Olivier, 2 D. & L. 217. 

5. (Withdrawal of writ—Ca. sa.—Notice to officer.) A writ of 
ca, sa. against the defendant, was lodged with a sheriff’s officer, 
with instruction to procure a warrant, and execute the same. After- 
wards, and after the warrant was procured, but before it was 
executed, notice was given to the same officer by the plaintiff’s 
attorneys, that they withdrew the writ, and requested him not to 
execute the same; but it did not appeag that the writ itself was 
ever taken out of the sheriff's office. The defendant was after- 
wards in the custody of the same officer at the suit of a third party : 
Held, on motion to set aside a writ of habeas corpus ad satisfaci- 
endum, at the suit of the plaintiff, and to discharge the defendant 
out of custody as to the present suit; that the writ of habeas corpus, 
&c. was regular; and that the defendant could not insist that he 

was ever in custody under the first writ. Quere, whether notice 

| to a sheriff’s officer not to execute a writ, is notice to the sheriff. 
Howard vy. Cauty, 2 D. & L. 115, 

. (Withdrawal of writ—Fi. fa.—Priority of writs—Notice.) In 
an action against the sheriff for not levying, and for a false return 


o 


of nulla bona, it appeared that a writ of fi. fa. was issued by the 
plaintiff against the goods of W., and was delivered to the sheriff 
on the 7th June, with a direction to issue the warrant immediately, 
and the seizure took place the day after: previously, on the Ist 
June, B. had delivered a writ of fi, fa. against W. to the sheriff 
with directions to execute it, at the same time suggesting that the 
next morning would be the best time for the purpose, but he did not 
order the sheriff to restrain the execution ‘until that time: sub- 
sequently, W. having offered him 50l. to stay the execution, B. 
verbally desired the sheriff, and on the 2d June gave him written 
notice, not to execute the writ until farther orders; the 501. not 


being paid, B. requested the sheriffto proceed, and the bailiff accord- 
ingly entered, but found the plaintiff’s bailiff in possession. ‘The 
sheriff then sold the goods, paid the money to B., and returned 
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nulla bona to the plaintiff’s writ. The jury found that B.’s writ | 
was in the first instance intended to be executed: Held, that the | 
notice by B. not to execute the writ until farther order, was 
equivalent to a withdrawal of his writ, which could not be con- at 
sidered as in the hands of the sheriff to be executed within the 

meaning of 29 Car, 2, c, 3, s. 16, until the order to proceed; and 

therefore that the plaintiff was entitled to a verdict for the amount 

levied. Hunt v. Hooper, 12 M. & W. 664; 1 D. & L. 626. 

SLANDER. (Evidence in mitigation of damages.) In an action 
for defamation, where the defendant, at the time of uttering the 
words had referred to certain reports current against the plaintiff, 
which he stated he had reason to believe were true: Held, that on 
plea of not guilty the defendant might prove in mitigation, by cross- 
examination of plaintifi’s witnesses, that such reports had, in fact, 
prevailed in plaintiff’s neighbourhood, and were the common topic 
of conversation before the words were uttered by the defendant. 

Richards vy. Richards, 2 M. & R. 557. 

2. (Words spoken by a magistrate in giving judgment.) An action 
will not lie against the magistrate for words spoken, in pronouncing 
judgment, of a witness in the case. Kendillon vy. Maltby, 2 M. & 

R. 438. 

SPECIAL PLEADER. (Action for negligence.) Semble, an action 
cannot be supported against a certificated specia! pleader, for ne- 
gligence or unskilful advice in the course of his profession Perring 
v. Rebutter, 2 M. & R. 429. 

SURETY. (Discharge of.) Judgment was entered up against A., 
B., and C., upon a warrant of attorney given by the former as the | 
principal debtor and the two latter as sureties: A. was taken in 
execution and discharged upon giving to the plaintiff'a fresh security | 
for the debt: B. and C. were afterwards taken. The court made 
absolute, with costs, a rule to discharge them, without requiring | 
them to undertake to bring no action, Heeles v. Fraser, 7 Scott 
N. R. 469. 

TENANT AT WILL. (Livery of seisin.) The assent of a tenant 
at will is not necessary in order to perfect a livery of seisin. Hind- 
march v. Oliver, 1 C. & K. 543. 

TRESPASS. (Detention of goods by custom house officers—Tres- 
pass not maintainable.) Certain goods belonging to the plaintiff 
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were landed at the custom house quay upon a “ sight entry ;” the 
defendants, a landing surveyor and landing waiter, whose business 
it was to examine them in order to ascertain the duty payable 
thereon, conceiving them to be prohibited goods, refused to proceed 
with the inspection, and placed them under “ stop ;” the goods 
were ultimately ordered by the commissioners to be restored, it 
being found that there was no legal ground for their detention ; 
Held, that the officers were not liable in trespass. Quere, whether 
they would have been liable in another form of action, had it 
appeared that they had delayed for an unreasonable time to ex- 
amine and enter the goods. Jacobsohn v. Blake, 7 Scott N. R. 
772. 

(Evidence.) In an action of trespass against five for breaking 
into the plaintiff’s house, in which the defendants have paid money 
into court, the plaintiff cannot go into proof (as evidence of malice) 
that, nine months alter the trespass, one of the defendants indicted 
him for perjury. Evidence of the conduct of the parties before the 
trespass, if it had reference to it, might be receivable; but not evi- 
dence of the act of one defendant, done by him long after the tres- 
pass. Newton v. Holford, 1 C. & K. 537, 


. (Justification under process against a stranger—Contingent 


assessment of damages—New trial.) In trespass for breaking 
and entering the plaintiffs dwelling house, &c., defendants justified 
the breaking and entering, and forcing open the inner doors and 
searching the rooms of the plaintiff, as officers of the sheriff, under 
aca. sa. against C, F.; that for six months before the trespass, C. 
F. had resided in the plaintiff’s house ; and that, at the time of the 
trespasses, the defendants had good ground to suspect and believe, 
from the information of the attorney who sued out the writ, that 
C. F. was then in the house. At the trial, the learned judge ex- 
pressed his opinion that the plea afforded a defence, but said he 
would direct the jury to assess damages, in case the court should 
be of a different opinion. The jury assessed the damages at one 
farthing: Held, that the plea afforded no defence, but that neither 
party having objected to the contingent assessment of damages, the 
plaintiff was not entitled to a new trial on the ground of misdirec- 
tion. Morrish v. Murray, 2 D. & L. 199. 

(Liability of sheriff and execution-creditor in trespass for seizing 
VOL, V. 37 
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goods of a stranger.) In trespass against the sheriff of Middlesex 
and one H., for breaking and entering the dwelling house of the 
plaintiff, the sheriffs, in their third plea, justified entering the house 
under a writ of fi. fa. isswed against the goods of the plaintiff’ by 
H. ; to this plea the plaintiff replied that the writ of fi. fa. did not 
issue against the goods of the plaintiff. It appeared that the de- 
fendant H. had obtained judgment against Joseph Jarmain, the son 
of the plaintiff, and thereupon issued a fi. fa., under which the 
goods of Joseph Jarmain the elder were taken: Held, that the writ 
afforded no justification to the sheriff, though the writ was against 
the goods of “ Joseph Jarmain,” without any farther description. 
And held, that the execution creditor was also liable in trespass, 
notwithstanding he was not proved to have in any way interlered 
beyond giving instructions to the attorney to sue Joseph Jarmain, 
the son. Held also, that the writ de identitate nominis is not a 
remedy applicable to such a case. Jurmain v. Hooper, 7 Scott 
N. R. 663; 1 D. & L. 769. 

( Pleading—Issue on plaintiff’s possession—Setting up title.) 
Under an issue in trespass quare clausum [regit, on a plea that the 
close was not the property of the plaintiff, the plaiatiff’s possession 
at the time of trespass is alone in issue, and the defendant cannot 
set up title to the close, without pleading in confession and avoid- 
ance. Whittington v. Boxall, 1 D. & M. 184. 
(Pleading—Leave and License—Evidence.) ‘Trespass, The 
declaration stated that the defendant forced and broke open the 
dwelling house of the plaintiff, and broke open the doors and ejected 
the plaintiff, and seized her goods and chattels, “and the defendants 
also, during the time aforesaid, to wit, on &c. aforesaid, with force 
and arms, &c. assaulted the plaintiff, and beat and bruised, and ill- 
treated the plaintiff, and seized and laid hold of her, and with great 
force and violence pushed, pulled, and dragged her about, &c. By 
means of which premises, the plaintiff, during all the time aforesaid, 
lost and was deprived of the use and benefit of her said dwelling 
house, with the appurtenances, and was put to great inconvenience 
and much expense, to wit, 20/., in procuring and removing to 
another residence for herself and family.” Alia enormia, to the 
plaintiff's damage, &c. The defendants pleaded, inter alia, a plea 
of leave and license. It appeared, on the trial, that the plaintiff 
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held the house under an agreement, in writing, as tenant from 
year to year, to one Arden. This agreement contained the follow- 
ing clause: that if the rent should be unpaid, or the conditions 
broken, “then, without any demand whatsoever, it should be 
lawful for the said ‘Temperance Arden, and her agents, immediately 
to enter upon and take possession of the house and premises, and 
the plaintiff and all persons claiming under her for ever to expel 
and remove therefrom, without any legal process whatever, and as 
effectually as any sheriff might do in case the said Temperance 
Arden had obtained judgment in ejectment for the recovery of 
possession thereof, and a writ of habere facias possessionem, or 
other process, had issued on such judgment, directed to such 
sheriff in due form of law: And that in case of such entry and of 
any action being brought or other proceedings taken for the same 
by any person whomsoever, the defendants might plead leave and 
license in bar thereof, and the agreement might be used as con- 
clusive evidence of the leave and license of the plaintiff, to the said 
‘Temperance Arden, and all persons acting therein by her order, 
for the entry or trespasses, or other matters to be complained of in 
such action or other proceeding.”. The defendants proved rent in 
arrear, and that they entered under written authority from 'T. Arden. 
Held, on motion to enter a verdict for the plaintiff on that issue, 
that under the peculiar wording of the above agreement, the entry 
of the defendants and the expulsion of the plaintiff might be well 
justified under the plea of leave and license. Held, also, that the 
plea of leave and license was well pleaded to the assault and battery 
as laid in the declaration. Kavanah vy. Gudge, 1 D. & L. 928. 
(Several defendants—Election.) In an action of trespass against 
several defendants, the plaintiff having proved one trespass com- 
mitted by some of the defendants, and another trespass committed 
by other defendants, is bound to elect, before the defendants open 
their case, against which defendants he will proceed. Howard v. 
Newton, 2 M. & R. 509. 

TROVER. (Where maintainable—Evidence—Puartnership—S pe- 
cial case, form of.) By a memorandum of agreement between 
one J. B., the owner of the ship.Lady Gordon, and the defendants, 
merchants, it was, amongst other things, agreed that the ship 
should be placed under the management of the said merchants, to 
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load outwards from Liverpool with a general cargo for the Cape of 
Good Hope, Singapore, and other places consigned to the houses 
of the defendants at those several ports. Before proceeding on the 
voyage, the captain received from the defendants a letter of instruc. 
tions desiring him torproceed direct to the Cape of Good Hope on 
his return from Singapore, and stating as follows: “On your 
arrival there you will immediately call upon our managing partner, 
Mr. W. G. Anderson, of the firm of William Anderson sen. and 
Co., and deliver to him all our letters and parcels directed to the 
said firm, and follow such directions there as he may give you 
regarding such part of the cargo as is consigned to his firm, and 
which he requires to be landed there.” At Singapore, the defend- 
ants’ firm there shipped 657 bags of coflee for London, to be 
delivered to the order of the shippers, pursuant to bills of lading 
signed by the captain. These bills of lading were specially indorsed 
by the defendants’ firm at Singapore, without the knowledge of the 
captain or the owner, to certain persons in London. On the arrival 
of the ship at Singapore, the whole of the coffee was landed, and 
sold by the defendants’ firm there; but the captain claimed and 
received the full freight to London. In an action on the case 
brought by the owner of the Lady Gordon to recover from the 
defendants certain sums which he had been compelled to pay to 
the indorsees of the bills of lading by way of damages for the non- 
delivery of the coffee, the declaration averred that the defendants, 
by their agents, “at the said several ports had, and exercised, and 
claimed to have and exercise the management and direction, order- 
ing, control and government of the said ship or vessel, touching 
and in relation to the loading and unloading, and freighting the 


D>? 


same, and the consignment and disposition of the outward and 


9 


homeward cargo thereof ;” and alleged for breach that the defend- 
ants wrongfully caused the coffee so shipped for London to be un- 
shipped and disposed of at the Cape of Good Hope. There was 
also a count in trover. The defendants pleaded, amongst other 
pleas, that they committed the alleged grievances by the leave and 
license of the owner; and that they by their agents aforesaid, at 
the said several ports in the declaration mentioned, or any of them, 
had not, nor exercised, nor claimed to have or exercise, the man- 
agement, &c. of the said ship or vessel, touching or in relation to 
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the loading and unloading and freighting the same, and the con- 
signment and disposition of the outward or homeward cargo thereof, 
&c. Upon a special case stated for the opinion of the court, in 
which it was stipulated that they might draw inferences of fact 
from the statements agreed upon, and also from certain documen- 
tary evidence as to facts not agreed upon: Held, that the defend- 
ants’ letter of instructions did not show an assumption by them of 
the management and control of the ship and cargo; and that the 
captain being induced by the representations of the defendants’ 
firm at Singapore to believe that the house at the cape might law- 
fully exercise the rights of owners over the coffee, the landing and 
sale of it by them was a wrongful act, and therefore that though 
the ship-owner was not entitled to maintain the action on the special 
count, he nevertheless had such a special property in the coffee, as 
to enable him to maintain trover for the wrongful conversion of it 
by the defendants. Held also, that the defendants were not so far 
concluded by the statement in their letter of instructions, that W. 


> at the cape, as to 


G. Anderson was their “ managing partner’ 
render his evidence inadmissible, he expressly stating, in his 
examination upon interrogatories, that he was not a partner. 
Upon a special case, though the court will, by consent of the par- 
ties, take upon themselves to draw inferences from facts agreed 
upon, they will not do so where there are questions of fact to be 
decided upon the conflicting testimony of witnesses whose credit is 
made matter of question. Brockbank v. Anderson, 7 Scott N. 
R. 813 

VENDOR AND PURCHASER. (Custom of trade—Reasonable 
time.) Where goods are sold by sample, evidence of a custom of 
trade as to returning or making an allowance for such of the goods 
as do not answer the sample, is receivable. But in such a case 
the vendee cannot claim the benefit of the custom, if he have not 
elected to comply with it within a reasonable time. Cooke v. 
Riddelien, 1 C. & K. 561. 

WILL. (Republication of, by codicil.) A testator by his will, dated 
in February, 1837, devised all his lands in B. to two trustees, to 
the use of Y. for life, with remainders over; he also bequeathed 
to the same trustees and Y. certain sums of money on certain 
trusts therein mentioned, and appointed them executors; and he 

37* 
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gave to the three legacies of 1001. each for their trouble in the 
execution of his will. By a codicil, dated in February, 1838 
(after the stat. 1 Vict. c. 26, came into operation), after reciting 
the devises and bequests contained in his will, and that he had 
since determined to appoint C.‘an additional trustee for the pur. 
poses in his will mentioned, he gave and devised all his messuages, 
lands, &c. described in and devised by his will, and also the seve- 
ral sums of money therein mentioned, to C., his heirs, executors, 
é&c. upon the trusts in the will mentioned, and nominated him one 
of the executors of his will, and directed and declared that it should 
be read and construed in the same manner, and have the same 
operation and effect as if C. had been named a trustee and executor 
with the other trustees, and bequeathed to him the like legacy of 
1001.; and in all other respects the testator ratified and confirmed 
his said will: Held, that the will was republished by the codicil, 
and passed real estates, purchased by the testator after the date of 
the will and of the codicil. Doe d. York v. Walker, 12 M. & 
W. 591. 

WITNESS. (Attachment—Subpena.) On a motion for an attach. 
ment against a witness for not obeying a subpaena, it is not neces- 
sary that the witness should have been called in court upon his 
subpeena, if it clearly appear from the affidavits that the witness 
was not in attendance at the trial. Nor is it any answer to a mo- 
tion for an attachment that the sum tendered by way of expenses 
was insufficient, if the witness makes no objection on that ground, 
but offers to pay his own expenses. The witness, a servant in 
the employment of a malster at the time in question, was em- 
ployed in watching green malt, with strict orders from his master 
not to leave it by night or day, otherwise considerable damage 
might have been occasioned: Held, that this formed no sufficient 
ground of excuse for omitting to attend at the trial; although the 
service of the subpcena was so late as not to afford the witness a 
reasonable time for communicating with his master. Gof’ v. 
Mills, 2 D. & L. 23. 

2. (Same.) The defendant’s attorney in the cause had been served 
by the plaintiff with a subpcena duces tecum, at Chelsea, just be- 
fore ten o'clock at night, to attend at Westminster next morning 
at nine o’clock, to produce certain documents which were at his 
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office in Symond’s Inn. He was clerk to the board of guardians 
and vestry clerk, and in his duty as such attended that morning a 
meeting which had been previously fixed, believing that he would 
still be in time to attend the trial; but a special jury case, which 
it was expected would have lasted the whole day, suddenly termi- 
nating, the above cause was called on about ten o’clock in the 
morning, and the record, in consequence of his absence, withdrawn. 
The court made a rule absolute for an attachment against him. 
Jackson v. Seager, 2 D. & L. 13. 

(Competency of —Joint contract—Judg ment by default.) Whe- 
ther, in an action on a joint contract, one of several defendants 
who had suffered judgment by default may, since the stat. 6 & 7 
Vict. c. 85, be called by the plaintiff to prove the contract, quere? 
Dresser v. Clarke, 1 C. & K. 569. 


. (Competency of-—Joint stock company—Shareholder.) In an 


action against the public officer of a joint stock banking copartner- 
ship established under 7 Geo. 4, c. 46, a party who was a share- 
holder at the time of the contract, but who had ceased to be so 
before the commencement of the action, has not such an interest 
in the event of the suit as to render him an incompetent witness 
for the defendant in an action brought before the passing of the 6 
& 7 Vict. c. 85. Needham v. Law, 12 M. & W. 560. 


. (Competency of —Remaining in court after order for exclusion.) 


Where a witness remains in court after an order that the witnesses 
shall leave the court, his testimony cannot on that ground be ex- 
cluded; it is only matter for observation on his evidence. Chan- 
dler v. Horne, 2 M. & R. 423. 

(Cross-examination.) Where on the trial of an issue devisavit 
vel non, from the court of chancery, the plaintiff, in obedience to 
the rule of that court, calls the second attesting witness, who gives 
evidence adverse to the plaintiff, the counsel of the plaintiff may 
put questions to him in the nature of a cross-examination. Bow- 
man v. Bowman, 2 M. & R. 501, 


. (Same.) On an issue as to the genuineness of a signature, if a 


witness denies the genuineness, and assigns as his reason, a pecu- 
liarity in such signature, other documents exhibiting the same 
peculiarity may be put into his hands on cross-examination, and 
the witness may be questioned upon them, for the purpose of test- 
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ing the value of his evidence as to the genuineness of the disputed 
signature. Young v. Honner, 2 M. & R. 536. 

8. (Same.) An attorney having a lien on a deed for the costs of 
drawing it, is not bound to produce it on a subpena duces tecum 
for the client. Kemp v. King, 2 M. & R. 437. 

WITNESSES, COMMISSION TO EXAMINE. (Rule, not stat. 
ing names or facts to be proved.) In an action against an execu- 
tor, upon a contract entered into by his testator, the court, on an 
application by the defendant, and upon payment of the sum de- 
manded into court, made absolute a rule for a commission to ex- 
amine witnesses at Bombay, although the affidavits did not state 
the name of any of the witnesses, nor any material facts which 
they could prove. Cow v. Kynnersley, 1 D. & L. 906; 7 Scott 
N. R. 892. 


CRIMINAL AND MAGISTRATES’ CASES. 


[Selections from 4 Q. B. Parts 1 and 2; 1 D. & Mer. Part 2; 1 D. & L. Parts 
3, 4,5; 2D. & L. Part 1; 1 Car. & K. Part 3; 2 Moo, & Rob, Part 4.] 


ABDUCTION. (Consent.) A. went in the night to the house of B., 
and placed a ladder against a window, and held it for J., the 
daughter of B. to descend, which she did, and then eloped with A.; 
J. was a girl under sixteeen, viz. fifteen years old: Held, that this 
was a “taking” of J. out of the possession of her father within 
the stat. 9 Geo. 4, c. 31, s. 20, although J. had herself proposed 
to A. to bring the ladder and to elope with him: Held also, that 
it was no defence for A., that he did not know that J. was under 
sixteen, or that from her appearance he might have thought she 
was of a greater age. Reg. v. Robins, 1 C. & K. 456. 

ABUSING CHILDREN. (Between the ages of ten and twelve— 
Defence.) \f, on the trial of an indictment for a misdemeanor 
in carnally knowing and abusing a girl between the ages of ten 
and twelve, it appears that the defendant effected his purpose by 
force and against the girl’s will, this is no ground of acquittal. 
Reg. v. Neale, 1 C. & K. 591. 
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2. (Acquittal of felony—Assault.) On an indictment for carnally 
knowing and abusing a girl under ten years, the prisoner may be 
acquitted of the felony and convicted of an assault. Reg. v. Folkes, 
2M. & R. 460. 

ARSON. (House.) A building erected not for habitation, but for 


workmen to take their meals and dry their clothes in, which has 
four walls, a roof, a door, but no window, but in which a person’ 


slept with the knowledge, but without the permission of the owner, 
is nota “house,” the setting fire to which is felony, within the 
stat. 1 Vict. c. 89, s. 33. Reg. v. England, 1 C & K. 533. 

2. (Stable.) An indictment for burning a stable is not supported by 
proof of buruing a shed which had been built for and used as a 
stable originally, but had latterly been used as a lumber-shed only. 
Reg. v. Colley and others, 2 M. & R. 475. 

ASSAULT. (Attempt to murder.) M. was delivered of a child at 
the house at which A. and B. resided, they telling her the child 
was to be taken to an institution to be nursed. <A. and B. took 
the child from the house, and put it into a bag, and hung the bag 
with the child in it on some park-palings at the side of a foot-path, 
and there left it: Held, that this was an assault on the child. Reg. 
v. March, 1 C. & K. 496. 

BIGAMY. (Evidenee of previous marriage.) On a trial for bigamy, 
the prisoner’s declarations, deliberately made, of a prior marriage 
in a foreign country, are sufficient evidence of such marriage, 
without proving it to have been celebrated according to the law of 
the country. Reg. v. Newton, 2M. & R. 503. 

CONFESSION. (Inducement.) A constable telling a prisoner “any- 
thing you can say in your defence we shall be ready to hear,” 
renders a confession inadmissible. Reg. vy. Morton, 2 M. & R.514, 

CORONER’S INQUISITION. (Depositions.) It is the duty of a 
coroner, before whom an inquisition super visum corporis is 
taken, to read over to every witness examined on such inquest 
the evidence he has given, and to desire the witness to sign it. 
Reg. v. Plummer, 1 C. & K. 600. 

EVIDENCE. (Commissioner for taking afidavits—Perjury be- 
fore.) An indictment for perjury in an affidavit stated the affidavit 
to have been sworn “ before one R. G. W., then and-there being a 
commissioner duly authorized and empowered to take affidavits in 
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the said county of Gloucester in or concerning any cause depending 
in her said majesty’s court of exchequer at Westminster.” It was 
proved by Mr. R. G. W. that he had acted as a commissioner for 
taking affidavits in the exchequer for ten years, but had never 
seen his commission ; and that ten years ago he applied to his agent 
to procure for him a commission to take affidavits in the exchequer, 
and that his agent had told him that he had done so: Held, that 
the proof of Mr. R. G. W.’s acting as a commissioner was prima 
facie evidence that he was so. Reg. v. Newton, 1 C. & K. 469. 

2. (Identifying prisoners before the grand jury.) In a case of rape 
against five, the prosecutrix, when before the grand jury, did not 
know the names of the different prisoners, but could identify the 
persons: Held, that the grand jury might call in another witness, 
who was before the examining magistrate, and there saw the 
prisoners, and let the prosecutrix describe the different prisoners, 
and the other witness give their names, and that if the prisoners 
could not be identified by this mode, they might be brought before 
the grand jury. Reg. v. Jenkins, 1 C. & K. 536. 

3. (Several felonies.) It is in the discretion of the judge whether he 
will allow several felonies to be given in evidence under one indict- 
ment. Where they are in fact so mixed as not to be separated 
without inconvenience, it will be allowed. Reg. v. Hinley, 2 M. 
& K. 524. 

FORGERY. (Fraudulently procuring signature.) \t is not forgery 
fraudulently to induce a person to execute an instrument ona 
misrepresentation of its contents, In an indictment for forgery, 
the instrument forged may be described as a deed without setting 
it out, or averring facts to show that it was such a deed as might 
be the subject of larceny. Reg. v. Collins, 2 M. & R. 461. 

2. (Same.) It is not forgery fraudulently to procure a party’s sig- 
nature to a document, the contents of which have been altered 
without his knowledge. Reg. v. Chadwicke, 2 M. & R. 545. 

3. (What proof necessary—Handwriting—Authority.) On an 
indictment for uttering a forged check, &c., it is sufficient to dis- 
prove the handwriting of the supposed maker; and he need not be 
called to disprove an authority to others to use his name; cireum- 
stances showing guilty knowledge are enough. Reg. v. Hurley, 
2M. & R. 473. 
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4. (Witness—Wife—Burglary.) A. and B. were indicted for bur- 
glary and stealing. A part of the stolen property was found in the 
house of each of the prisoners: Held, that the wife of A. was a 
competent witness to prove that she took to B.’s house the stolen 
property that was found there. Reg. v. Sills, 1 C. & K. 494. 

LARCENY. (Lueri causa.) A. was supplied with a quantity of 
pig iron by B. and Co., his employers, which he was to put into a 
furnace to be melted, and he was paid according to the weight of 
the metal which ran out of the furnace and became puddle bars. 
A. put the pig iron into the furnace, and also put in with it an iron 
axle of B. and Co., which was not pig iron; the value of the axle 
to B. and Co. was 7s., but the gain to the prisoner by melting it 
and thus increasing the quantity of metal which ran from the fur- 
nace was ld.: Held, that if the prisoner put the axle into the fur- 
nace with a felonious intent to convert it to a purpose for his own 
profit, it was a larceny. Reg. v. hichards, 1 C. & K. 532. 

2. (Servant.) A. had agreed to buy straw of B., and sent his ser- 
vant C, to fetch it. C. did so, and put down the whole quantity 
of straw at the door of A.’s stable, which was in a courtyard of 
A., and then went to A. and asked him to send some one with the 
key of the hayloft, which was over the stable, which A. did, and 
C. put part of the straw into the havloft, and carried the rest away 
to a public house, and sold it: Held, that this carrying away of the 
straw by C., if done with a felonious intent, was a larceny, and not 
an embezzlement, as the delivery of the straw to A. was complete 
when it was put down at the stable door. Reg. vy. Hayward, 1 C. 
& K. 518. 

MANSLAUGHTER. (Husband and wife.) Where husband and 
wife are separated by common consent, the husband granting the 
wife a stipulated allowance, which is regularly paid, he is not 
bound to supply her with shelter ; but if he knows, or be informed, 
that she is without shelter, and refuses to provide her with it, in 
consequence of which her death ensues, semble, that he is guilty 
of manslaughter, (even though the wife be labouring under disease 
which must ultimately prove fatal), if it can be shown that her 
death was accelerated for want of the shelter which he had denied. 
Reg. v. Rummer, 1 C. & K. 600. 

2. (Provocation.) Semble, if A. kill B. under provocation of a blow 
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not sufficiently violent in itself to render the killing manslaughter, 
but the blow be accompanied by very aggravating words and ges- 
tures, that will be but manslaughter in A. Reg. v. Sherwood, 1 
C. & K. 556. 

PERJURY. (Before a grand jury— Witness.) A person may be 
indicted for perjury who gives false evidence before a grand jury 
when examined as a witness before them upon a bill of indictment, 
and another witness on the same indictment, who is in the grand 
jury-room while such persons are under examination, is compe- 
tent to prove what such witness swore before the grand jury, and 
so is a police-officer who was stationed within the grand jury-room 
door to receive the different bills at the door, and take them to the 
foreman of the grand jury; these persons not being sworn to se- 
erecy, although the grand jury are so. To convict a person of 
perjury in swearing falsely before a grand jury, it is not sufficient 
to show that the person swore to the contrary before the examining 
magistrate, as non constat which of the contradictory statements 
was the true one. Reg. v. Hughes, 1 C. & K. 519. 

PLEADING, (Felony—Demurrer—Respondeat ouster.) Whether, 
in a case of felony, not capital, a judgment against a prisoner 
on a demurrer to the indictment is conclusive against him, as in 
misdemeanor, and whether the prisoner being tried for the felony 
after a judgment against him on demurrer is confined to capital 
cases—quere? Reg. v. Bowen, 1 C, &. K. 501. 

2. (Same.) <A prisoner cannot, of right, demur and plead over to 
an indictment for felony. A prisoner will not be allowed to with- 
draw his plea of not guilty for the purpose of taking a mere tech- 
nical objection. Reg. v. Odgers, 2 M. & R. 479. 

RAPE. (Evidence.) On a trial for rape, the prosecutrix having 
on cross-examination denied that she had had connexion with 
other men than the prisoner, those men may be called to contra- 


dict her. Reg. v. Robins, 2 M. & R, 512. 








429 


DIGEST OF AMERICAN CASES. 


[Selections from Hill’s (New York) Reports, Vol. 6: Paige’s Chancery (New 
York) Reports, Vol. 10; New Hampshire Reports, Vol. 11; Robinson’s 
(Louisiana) Reports, Vol. 5.] 


ACTION. (When action is to the use of another.) Where a suit is 
necessarily prosecuted in the name of one who has no interest in 
the demand, the rights of the real owner will be protected, even 
at law, from a release executed by the nominal plaintiff to the de- 
fendant, after the latter has been notified of the true state of the 
case. Timan v. Leland, 6 Hiil 237. 

2. (When there must be an actual demand.) Where a bank re- 
ceives money on deposit in the ordinary way from one of its cus- 
tomers, the latter cannot maintain an action for it without a pre- 
vious demand either by check or otherwise; and the rule is the 
same, though the action be for a balance struck on the customer’s 
bank book by one of the clerks in the bank. Downes v. The 
Phenix Bank, ib. 297. 

3. (Damages, when recoverable.) In general, to maintain a claim 
for special damages, they must appear to be the legal ard natu- 
ral consequence of the wrong complained of, proceeding exclu- 
sively frorm that, and not from the improper act of a third party 
remotely induced thereby. 

In an action for fraudulently selling diseased sheep as sound 
and healthy, it appeared that the plaintiff, who followed the busi- 
ness of butchering sheep, engaged one G. to take some of the mut- 
ton which might be on hand during a certain period, and sell it ; 
but in consequence of a report that the plaintiff had purchased the 
defendant’s diseased sheep, G. refused to perform his contract. 
Held, that the defendant was not liable for any damages resulting 
to the plaintiff from G.’s refusal to perform. 

So as to damages sustained by the plaintiff in consequence of 
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his customers refusing to deal with him because of the report that 
he had purchased the sheep in question. Crain v. Petrie, ib. 523, 


4. (Will not lie against those who sign a call to a minister.) A 


“call” from a Presbyterian congregation to a minister, drawn in 
the words prescribed by the forms and discipline of that church, 
(Const. of Presb. Church, p. 438, art. 6, ed. of 1842), and signed 
by three elders and a trustee, does not bind them to pay the min- 
ister’s salary, but is to be regarded as the act of the congregation. 

Semble, that the “call” relates exclusively to the spiritual 
concerns of the congregation. 

In order to prove the incorporation of a religious society, the 
original certificate filed under the statute must be produced; the 
record of the certificate is not primary evidence. Paddock vy. 
Brown et al., ib. 530. 


BAILMENT. (Where pawner’s interest is taken in execution.) 


The right and interest of a pledgor cannot be sold on execution 
unless the goods be present and within the view of those attending 
the sale. 

Where the right and interest of a pledgor is levied on, the she- 
riff may take actual possession of the goodsg and hold them until 
he sells. 

Afier the sale, however, the pledgee is entitled to the possession 
of the goods until the purchaser redeems them. Bakewell et al. 
v. Ellsworth et al., ib. 484. 


BANKRUPTCY. (Transfers in contemplation of.) The 2d section 


of the bankrupt act of 1841, declaring certain transfers of property 
void, renders them so only as to persons claiming in virtue of pro- 
ceedings under the act. Dodge et al. v. Sheldon, ib. 9. 


. (Damages for torts not discharged by.) The defendant’s liabi- 


lity for a tort is not affected by his discharge under the bankrupt 
law, unless, before the petition in bankruptcy was presented, the 
demand had become a debt, by being converted into judgment. 

A verdict or report of referees obtained by a plainuff in an action 
for a tort, merely liquidates the damages, but the nature of the 
demand remains unchanged until judgment is perfected. Crouch 
y. Gridley, ib, 259, 


. (What debts are discharged by.) A bankrupt’s discharge ex- 


tends only to such debts as the bankrupt owed at the time of pre- 
senting his petition. 





DIGEST OF AMERICAN CASES. 431 





Where a defendant, during the pendency of a suit against him 
on a promissory note, presented a petition to be discharged under 
the bankrupt law, and then compromised the claim by giving a 
cognovit for a part of it, agreeing at the same time that any dis- 
charge he might obtain should not affect the rights of the plaintiff: 
Held, on motion by the defendant for a perpetual stay of proceed- 
ings, that his discharge obtained after judgment upon the cognovit 
did not entitle him to relief. Thompson v. Hewitt, ib. 254. 

4. (Operation of bankrupt law on state laws.) The act of congress 
of 19th August, 1841, establishing a uniform system of bank- 
ruptcy suspended, if it did not abolish, all the laws of the different 
states relative to insolvent debtors, taking away the jurisdiction of 
their tribunals, and establishing others in their place, with ample 
and exclusive powers over every question touching the property 
surrendered by a bankrupt, its sale, and the disposition of the pro- 
ceeds. ‘The state courts have, consequently, no jurisdiction, and 
cannot inter/ere between a creditor put on the list of a bankrupt 
and his assignee, in any matter relating to the final liquidation of 
the estate surrendered. ‘The decree of bankruptcy operates as 
a stay of all proceedings. Clarke vy. Rosenda, 5 Robinson 27. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. (Holder 
for valuable consideration—Security for antecedent debt.) An 
innocent holder of negotiable paper, who has received it in the 
usual course of trade, for a valuable consideration, though from 
a person having no title and no authority to transfer it, will be 
protected even as against the claim of the previous owner. 

iIeld otherwise, however, where it appeared that the paper was 
received as security for an antecedent debt due from the person 
who made the unauthorized transfer, and the holder neither parted 
with value on the credit of it, nor relinquished any previous 
security. Stalker v. M’Donald et al., 6 Hill 93. 

Where a negotiable note is indorsed bona fide, before it is due, 
in payment of a precedent debt, without notice of any defence ex- 
isting against it; the transfer is as valid, perfect and effectual, as 
if it had been received in payment for goods sold, or in the course 
of any other commercial dealing. 

But where a note is indorsed and transferred in pledge merely, 
as a collateral security, the general property remaining in the 
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indorser ; the indorsee takes it like a chose in action not nego- 
tiabie, subject to any defence that might be made to it in the hands 
of the indorser, arising prior to the time when notice is given of 
the indorsement. Williams vy. Little, 11 N. Hamp. 66. 

2. (What is a bill—Days of grace.) An instrument in the form of | 
a bill of exchange, drawn upon and accepted by the cashier of a | 
bank, and payable to order in the city of New York, at a speci- 
fied period after date, is entitled to days of grace; and evidence 
of a local usage cannot be received for the purpose of varying its 
legal effect in this particular. Merchants’ Bank v. Woodruff, 
6 Hill 174. 

3. (What constitutes a sufficient indorsement.) A party may be- 
come an indorser of a bill or note by any mark or designation he 
chooses to adopt, provided it be used as a substitute for his name, 
and he intend to be bound by it. 

An indorsement is valid, though written with a lead pencil. 

Where a party placed the figures “ 1. 2. 8” upon the back of a 
bill of exchange, by way of substitute for his name, intending 
thus to bind himself as indorser; held, a valid indorsement, though 
it appeared he could write. Brown vy. The Butchers’ & Drovers’ 
Bank, ib. 443. 

CHANCERY. (Who is a purchaser for valuable consideration.) 
As a general rule a purchaser of the legal title to property, who 
receives the conveyance thereof merely upon the consideration of 
a prior indebtedness of the grantor, is not entitled to protection as 
a bona fide purchaser of such property without notice of a prior 
equity of a third person therein. But the relinquishment of a valid 
security which the purchaser before held for his debt, and which 
cannot be revived so as to place him in the same situation sub- 
stantially as to security, as he was in prior to his purchase, may 
entitle him to such protection. Padgett vy. Lawrence et al., 10 
Paige 170. 

COMMON CARRIER. (Lien when not lost by delivery.) If a 
common carrier be induced to deliver goods to the consignee, by a 
false and fraudulent promise of the latter that he will pay the 
freight as soon as they are received, the delivery will not amount 
to a waiver of the carrier’s lien, but he may disaffirm and sue the 
consignee in replevin. Bigelow vy. Heaton, 6 Hill 43. 





2. 
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(Liability of, when controlled by usage.) Where goods are de- 
livered to a carrier, marked for a particular destination, without 
any directions as to their transportation and delivery save such as 
may be inferred from the marks themselves, the carrier is only 
bound to transport and deliver them according to the established 
usage of the business in which he is engaged, whether the con- 
signor knew of the usage or not. Van Santvoord et al. v. St. 
John et al., ib, 157. 

(Trover against—Liability for baggage.) Trover may be 
maintained against a common carrier where the goods entrusted to 
him are lost by his act, though without any wrongful intent; as 
when he delivers them to the wrong person by mistake, or under 
a forged order. 

But if the goods are lost through the mere omission of the car- 
rier, teover will not lie even after demand and refusal, but the 
owner should bring either assumpsit, or a special action on the 
case. 

The usual contract of a carrier of passengers includes an un- 
dertaking to receive and transport their baggage, though nothing 
be said about it; and if it be lost, even without the fault of the 
carrier, he is responsible. 

The term baggage in such cases does not embrace samples of 
merchandise carried by the passenger in a trunk with a view of 
enabling him to make bargains for the sale of goods. 

Nor does the term embrace money in the trunk, or articles 
usually carried about the person, and not as baggage. 

Otherwise, however, as to articles for the personal use, conveni- 
ence, instruction or amusement of the passenger on the way, and 
usually carried as bagyage; e. g. wearing apparel, brushes, 
writing materials, books, fishing tackle, &c. 

Money to pay travelling expenses, carried in the passenger’s 
trunk, is not included in the term baggage. Semble. Hawkins 
v. Hoffman, ib. 586. 


CONFLICT OF LAWS. (Lex loci contractus.) In general, the 


law of the place where a contract is to be performed, and not that 
of the place where it was made, is to govern in determining its 
validity and effect. 
An action was brought on a bond conditioned for the faithful per- 
38* 
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formance of the duties enjoined by a law of Kentucky authorizing 
the obligees to sell lottery tickets for the benefit of a college in 
that state. Held, that as the bond was valid at the place where 
the condition was to be performed, the courts of this state should 
uphold it, notwithstanding our statute against lotteries. Common- 
wealth of Kentucky v. Bassford, ib. 526. 

(dntestacy—Foreign administrations.) ‘The succession to the per- 
sonal property, of a person dying intestate, is governed by the 
law of the place where the decedent was domiciled at the time of 
his death. 

In cases of intestacy, the right of the administrator, where he is 
not entitled to the succession, depends upon the grant of power to 
administer the decedent’s property, by the proper tribunal. And 
such grant of power cannot extend, as a matter of right, beyond 
the territory of the government making the grant, even where the 
grant is by the proper tribunal of the. place where the intestate was 
domiciled at the time of his death. 

The right of an administrator to recover the property, or to re- 
cover the debts due to the decedent, out of the territorial jurisdic- 
tion of the government where the grant of administration is 
obtained, and which property or debts cannot be reached through 
the medium of its courts, depends upon the comity of the state or 
country where the property is situated, or where the debtor of the 
intestate resides, or where the estate upon which such debt is a lien 
is found. 

As a general rule an executor or administrator who has been 
duly authorized to administer the decedent's estate, by the proper 
tribunal of the place where the decedent was domiciled, to enable 
him to bring a suit in relation to the decedent’s property in another 
state or country than that in which the decedent was domiciled, 
must obtain ancillary letters testamentary, or of administration, in 
such state or country. 

But it seems that the probate of the will of the decedent, or the 
grant of letters testamentary or of administration, by the proper 
tribunal of his domicil, is suificient to authorize his executor or ad- 
ministrator to take charge of the property of the decedent and to 
receive debts due to him in this state, where no suit is necessary, 
if there is no conflicting grant of letters testamentary or of ad- 
ministration here. Vroom v. Van Horne, 10 Paige 550. 
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The law of the place under which an ancillary administration 
is taken, must govern the distribution of the assets, in the pay- 
ment of debts there. 

But the distribution of the estate among the heirs or legatees, is 
to be made according to the law of the domicil of the testator, or 
intestate, at the time of his decease. 

Where a person domiciled in another government, dies, leaving 
personal property in this state, and an ancillary administration is 
taken out here, and the estate represented insolvent, all the 
creditors of the deceased are entitled to prove their claims against 
the estate here, and to have the real as well as the personal estate 
appropriated in satisfaction of their demands. 

W here an estate is represented insolvent, all the creditors may 
pursue their claims, and have them allowed, in every government 
where administration is taken, for the purpose of availing them- 
selves of all the estate of their debtor, until they have obtained 
payment of their debts. Goodall vy. Marshall, 11 N. Hamp. 
88. 

CONSTITUTIONAL LAW. (Right of one state to sue in courts 
of another— What is a bill of credit.) The several states of the 
union may sue in their corporate names in the courts of this 
stale. 

‘Lhe non-joinder of a private corporation as defendant cannot 
be taken advantage of by demurrer, unless it affirmatively appear 
by the declaration that the corporation is still tn existence. 

A declaration upon an undertaking to answer for the debt of a 
third person is good, though it do not allege that either the promise 
or the consideration is in writing. 

To constitute a bill of credit within the meaning of art. 1, § 10 
of the constitution of the United States, the paper must be such 
as is designed to circulate as money or answer the ordinary pur- 
poses of coin. 

W here a company incorporated “ for the purpose of engaging 
in the whale fishery and in the manufacture of spermaceti can- 
dies,” purchased state bonds, promising to pay for them at a future 
day ; held, that the promise was prima facie valid and binding. 

A state is a corporation, and may therefore be the payee of a 
promissery note. 
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The word person in a statute may include a corporation. In- 
diana v. Woram et al., 6 Hill 33. 

2. (Effect of charters granted by states—Eminent domain.) A 
charter, granting to certain individuals the right to organize and 
form a corporation, with power to construct a turnpike road, take 
tolls, &c., is a contract, within the protection of the clause in the 
constitution of the United States, prohibiting the several states from 
passing laws impairing the obligation of contracts. 

But this does not exempt the property of the corporation, in- 
cluding the franchise, from the power of eminent domain, or from 
contributing, like other property, to the public burdens, 

It does not impair the obligation of the contract to take the 
property for public use, even if the powers of the corporation are 
thereby suspended, or the corporation itself in fact dissolved. 
Backus et al. v. Lebanon et al., 11 N. Hamp. 19. 

3. (Power of judiciary to pronounce law unconstitutional.) The 
supreme court, as the guardian of the constitutional rights of the 
people, is authorized to pronounce on the constitutionality of the 
acts of the two other departments of the government; but no act 
of either wiil be pronounced unconstitutional unless manilestly so, 
and the incompatibility with the constitution must be evident. 
Nicholson & an. v. Thompson & an., 5 Robinson 383. 

CONTRACT. (Sale—When more goods are sent than are or- 
dered.) ‘The plaintiff, having received an order from the defend- 
ant to forward two hundred and fifty barrels of cement, sent by a 
carrier two hundred and sixty barrels, which the defendant 
refused to receive, saying, among other things, that there was 
more than he had ordered, and that the quality was not good ; 
whereupon the carrier took the cement away and stored it. Afler- 
wards a letter was written to the plaintiff by the deicndunt, in 
which he placed his refusal to receive the cement on the sole 
ground that the quality was not good, but admitted that the order 
had been complied with as to the number of barrels. ‘The plain- 
tiff then brought an action for the value of the two hundred and 
Jifty barrels of cement, declaring as for goods bargained and sold, 
and for goods sold and delivered; but he was nonsuited at the | 
trial because the number of barrels ordered had been delivered to 
the carrier as part of a larger number, without being counted out 
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or separated, and that therefore no sale had taken place. Held, 
that the nonsuit was erroneously granted, and that the case should 
have been submitted to the jury; for if the entire quantity of 
cement delivered to the carrier was intended as a mere compli- 
ance with the order, and was not sent for the purpose of changing 
the defendant with the excess, he was liable. Downer v. Thomp- 
son, 6 Hill 208, 


. (In restraint of trade.) A person who is engaged in a particular 


trade or business may agree to relinquish the same to another, and 
may lawfully covenant not to carry on the same trade or business 
in such a manner as materially to iaterfere with the profits of the 
one to whom he has sold and transferred his business. 

The principle upon which a contract in general restraint of 
trade is held to be void, as against public policy, is that such a 
contract deprives the public of the enterprise and skill of one of 
the parties to the contract, and injures him, without any corres- 
ponding benefit to the party contracting fur such restriction. 

Although the policy of the law does not permit general agree- 
ments in restraint of trade, a person who is engaged in a particular 
business, which he is carrying on by means of a secret process 
which he has discovered, may sell the seerct to another, and may 
lawfully contract with the purchaser that he will not thereafter 
use that secret in such business without the consent of the pur- 
chaser, and will not disclose the secret to others. Jarvis et al. v. 
Peck et al., 10 Paige 118. 


3. (Penalty—Liquidated damages.) ‘The question whether a sum, 


inserted in an agreement to secure the execution of a deed, is a 
penalty, or liquidated damages, is to be determined by the intent 
of the parties, as gathered from an examination and construction 
of the whole instrument. 

Where a party agreed to convey a certain tract of land for 
twelve hundred dollars, a part of which was paid down, and was 
to be received as part of the consideration money if such purchase 
was not completed, or of the damage, if the contract was not per- 
formed; and the party covenanted, if he did not conform to his 
agreement, he would pay five hundred dollars as a forfeiture. 
Held, that this sum was liquidated damages. Chamberlain v. 
Bagley, 11 N. Hamp. 234. 
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CONTRIBUTION. (In case of insolvency or removal from juris- 
diction.) Where there are several co-signers of a note, and one 
pays the whole, but before payment some of the co-signers remove 
from the state, such removal is to be considered as having the 
same effect as if they were proved insolvent ; and accordingly the 
party paying is not bound to seek his remedy against those co- 
signers in the foreign jurisdiction, but may recover by way of con- 
tribution of each of those remaining within the state, an equal 
share of the whole sum paid. Boardman v. Paige, ib. 431. 
CONVERSION. (When wrongful conversion will vest property.) 
If one wrongfully take another’s grain and manufacture it into 
whisky, the property is thereby changed, and the whisky be- 
longs to the manufacturer. Silsbury et al. v. M’Coon et al., 
6 Hill 425. 
2. (Confusion of goods.) Where the wheat of A. was mixed with 
that of B., by being put into a common bin with the consent of 
both parties, and B. afterwards sold the whole; held, that the in- 
termixture created a tenancy in common between them, and that 
the sale by B. rendered him liable to A. in trover. Nowlen vy. 
Colt, ib. 461. 
CORPORATIONS. (Contracts with not ia their proper corporate 
name.) An agent appointed by the Onondaga county mutual! insur- 
ance company executed a bond for the faithful performance of his 
duties, whereby he and his surety acknowledged themselves “ to be 
held and firmly bound unto the directors” of the company, in the 
sum of $1000, “to be paid to the said directors, their successors or 
assigns.” Held, that the bond was in legal effect made to the com- 
pany, and that they might maintain an action upon it in their cor- 
porate name. Bayley et al v. The Onondaga Ins. Co., ib. 476. 
COVENANT. (Two s parate actions cannot be in the same cove- 
nant.) An entire demand cannot be severed so as to enable the 
party to main‘aio two suits thereon. 

The defendant covenanted in 1822 that the plaintiff should have 
a continued supply of water for his mills from the defendant’s dam, 
which covenant the latter totally failed to perform after 1826; and 
in 1835 the plaintiff brought an action for the breach, and recovered 
the damages sustained by him up to that time. Held, a bar toa 
second action for damages arising from a subsequent failure to 
perform. Fish y. Folley, ib. 54. 
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2. (Of warranty—Ouster.) Where there is a conveyance with a 


covenant of warranty, and there is in fact a superior title, which 
is asserted by offering the premises for sale at public auction, and 
the grantee under the subsequent conveyance yields to the su- 
perior title and purchases it; this assertion of title, and purchase, 
is a sufficient ouster or disturbance to sustain an action on the 
covenant of warranty, notwithstanding there was no actual dis- 
possession. 

Where a grantee with warranty purchases in a paramount title, 
upon which he has been ousted or disturbed, he cannot recover in 
damages more than the amount he has paid to extinguish such title, 
with a compensation for his trouble and expenses. Loomis et al. 
v. Bedel, 11 N. Hamp. 74. 


CRIMINAL LAW. (Larceny—Allegation of property.) Under 


an indictment for larceny alleging the goods to be the property of 
F’., and to have been stolen from him, the prisoner may be con- 
victed, though it should turn out that F.’s possession was acquired 
by theft; and hence the inquiry whether F. had thus acquired 
possession is irrelevant. Ward v. The People, 6 Hill 144. 


DEBTOR AND CREDITOR. (Separate agreement in case of com- 


~. 


position void.) Where, on a composition between a debtor and 
creditor, they induced a third person to becomé surety for the 
payment of one half the debt, by representing to him that this was 
to be in full of all demands, and the debtor, in pursuance of a pre- 
vious arrangement of which the surety was unapprized, gave his 
own note for an additional sum; held, that the note having been 
given in fraud of the surety, the creditor could not enforce it. 
Weed v. Bentley, ib. 56. 


. (Payment in counterfeit or worthless bills.) A payment in coun- 


terfeit bank bills iga nullity, and will not discharge the debt, though 
both parties suppose them to be genuine. 

So of payment in the genuine bills of a bank which has failed, 
neither party being aware of the fact. 

But in these cases the party receiving the bills must return them 
within a reasonable time after discovering their worthlessness, or 
he will be obliged to sustain the loss. Thomas v. Todd, ib. 340. 


. (Preference by act of congress to the United States.) ‘The words 


“voluntary assignment” in the 65th section of the act of congress 
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of 1799, as well as in the corresponding section of the act of March 
1797, creating priorities in favour of the United States, means an 
assignment in trust, of all the debtor’s property, to pay debts; as 
contradistinguished from a mere sale of the property to a creditor 
in payment of his debt, or the pledge or hypothecation of the pro- 
perty, to a particular creditor, as a mere security for a debt, in the 
nature of a mortgage. Dias v. Bouchaud, 10 Paige 448, 

DEED. (Description of thing granted.) A deed described the 
premises intended to be conveyed as follows: “All that certain 
tract or parcel of land situate in township number eleven in the 
third range of townships, county of Ontario and state of New York, 
it being one hundred and sixty acres of land, in lot number four- 
teen, with all the hereditaments: and appurtenances thereunto 
belonging.” Held, that though lot number fourteen contained one 
hundred and eighty-five acres, the whole passed under the deed. 
Hathaway v. Power, 6 Hill 453. 

DEVISE. (Construction of.) E. died in 1798, having by his last 
wilt and testament devised a farm to his son Medcef, his heirs and 
assigns forever, and another farm to his son Joseph, in like manner. 
The will contained this clause; “It is my will, and I do order and 
appoint, that ifeither of my sons should depart this life without 
lawful issue, His share or part shall go to the survivor.” In 1801, 
the sheriff sold all the estate which Medcef then had in his share, 
by virtue ofa fi. fa. against him: and Joseph died in 1813, leaving 
Medcef surviving. Held, that the estate devised to Medcef was a 
base, qualified or determinable fee, which became a fee simple on 
the death of Joseph, and belonged to W. Waldron et al. v. 
Gianini, ib. 601. 

2. (Limitation over—Issue a word of purchase.) Where an estate 
is devised in fee, in remainder, after the termination of a particuiar 
estate in the premises, with an executory limitation over to the issue 
of the devisee in case of the death of such devisee, such dying is to 

be construed to apply to the time when the remainder is limited to 


take effect in possession, and not to the time of the death of t! 


testator; and the term issue, in such a case, is a term of purchase 
and not of limitation. Champlinet al. v. Haight et al., 10 Paige 
274. 


EASEMENT. (Dedication to public.) A dedication of land to 
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the inhabitants of a town for a burying ground is valid, and pre- 
cludes the owner from exercising his former rights over it. 

The public right of exclusive enjoyment will continue in such 
case until the place loses its identity as a burying ground. 

Afier land thus dedicated had been occupied as a burying ground 
for thirty-six years, the trustees ofa village, acting without autho- 
rity, opened a highway across it, which was travelled for ten years, 
and then discontinued: Held, that the public right acquired under. 
the dedication was not thereby affected. 

No deed or other writing is necessary to constitute a dedication. 

Nor is lapse of time an essential ingredient; but the dedication 
may be established by acts on the part of the owner and the public, 
unequivocal in their character, though occurring on a single day. 

Long continued and uninterrupted use of land by the public, 
however, furnishes strong evidence of a dedication. Hunter v. 
The Trustees of Sandy Hill, 6 Hill 407. 

EVIDENCE. (What is a subscribing witness.) A subscribing 
witness, within the meaning of the rule, is one who was present 
when the instrument was executed, and who at that time subscribed 
his name to it as a witness of the execution. 

The witness, however, need not be present at the moment of 
execution; but if called in immediately afterwards, and requested 
by the parties to attest the instrument, the execution by them, and 
his act of subscribing, will be regarded as parts of the same trans- 
action, 

Otherwise, if the witness subscribe afterwards without being 
requested by the parties, though he was present at the time of 
execution, and has since heard the parties acknowledge the instru- 
ment to be theirs. Hollenback vy. Fleming, ib. 303. 

2. (Declurations of former proprietor.) Declarations made by the 
owner of a chose in action are not admissible to affect the rights of 
one subsequently deriving title from him. 

This rule applies to declarations made by a mortgagee of lands, 
before the m« rigege is due, when offered in evidence to affect the 
rights of a purchaser under it, though the mortgagee be dead at the 
time of the trial. Stark v. Boswell, ib. 405. 

Declarations made by a person in possession of real estate, as to 
his interest or title to the same, may be given in evidence against 
VOL. V. 39 
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those who have subsequently derived their title from or under him, 
in the same manner that such declaration could have been used 
against him if he had not parted with his possession or interest in 
the property. 

But declarations of a former owner of property which were made 
after he had parted with his interest therein, or which declarations 
are overreached by the purchase of the party who claims through 
or under him, cannot be received as evidence to effect the legal or 
equitable title of such party to the premises. 

Thus the declarations or admissions of an owner of land, made 
subsequent to the docketing of a judgment against him, are not 
admissible as evidence against a purchaser under such judgment, 
although they were made previous to the sale by the sheriff. 

Declarations or admissions of third persons are not legal evidence 

to establish or to destroy a title to land, or to prove or disprove the 
existence of a trust in relation to such lands, except as against 
those who have derived title to the lands from the persons making 
such declarations or admissions, and by a title subsequent to the 
making thereof. Padgett v. Lawrence, 10 Paige 170. 
(Memorandum to refresh memory.) Where a witness testified 
that he was present at a conversation, and made a memorandum 
of it immediately after it took place; that he had now no recollection 
of all the particulars, but that he had no doubt that the facts stated 
in the memorandum were true; and that he should have sworn to 
them from recollection within a short time afterwards—the memo- 
randum was admitted in evidence, in connexion with his testimony, 
to show the particulars of the conversation, Haven v. Wendell, 
11 N. Hamp. 112. 
(Competency of party to negatiable paper to impeach it.) The 
maxim, “nemo allegans turpitudinem suam est audiendus,” is not 
arule of evidence, regulating the admission of testimony, but a 
principle applicable only to the right of a party to recover. 

If it be law, that a party to a negotiable instrument shall not 
testify to facts which show it void in its creation, because the policy 
of the law favours the circulation of negotiable paper, and aims to 
give confidence to subsequent holders, the exception to the rule 
which permits him to testify to facts which occurred after the 


execution of the note, showing it to be void, is unsound; for he may 
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equally defraud innocent holders, by proving that he, without the 
assent of the surety, and after its execution, altered the note, 

But this rule is not law. In a suit by the bona fide indorsee of 
a note against the surety, the principal, being released by the 
surety, is a competent witness for him, to prove that the maker, 
afier the execution of the note, and without the knowledge of the 
surety, at the request of the payee, altered the note by inserting the 
words, “or order,” therein. 

The insertion of such words is a material alteration of the note, 
and renders it void in the hands of an innocent indorsee, as against 
the surety. Haines v. Dennett, ib. 180. 

EXECUTION. (When outer door may be broken.) An officer has 
no right to break the outer door of a man’s dwelling house for the 
purpose of serving civil process in the first instance, whether the 
process be against his person or property. 

But where the execution of the process has been properly com- 
menced, the officer may afierwards break the outer door if neces- 
sary, for the purpose of continuing and completing the performance 
of his duty. 

After a levy upon goods in a dwelling house by virtue of a fi. fa. 
against the owner, the officer went away before completing his 
inventory. Tle returned the next day in order to resume his con- 
trol over the goods, but was refused admittance; whereupon he 
forced an entrance through one of the outer doors. Held, that the 
entry was lawful. Glover v. Whittenhall, 6 Hill 597. 

FIXTURES. (As between heir and executor.) The water-wheels, 
mill-stones, running-gear, and bolting apparatus, of a grist and 
flouring mill, and other fixtures of the same character, are con- 
stituent parts of the mill, and descend to the heirs at law as real 
property ; and do not pass to the executors or administrators of the 
deceased owner of the mill as a part of his personal estate. House 
v. House et al., 10 Paige 158. 

FORMER RECOVERY. (Not conclusive when not pleaded in bar 
when it could be.) P., a member of a firma composed of M., P. 
and F., borrowed money for his own private use upon a check 
signed * M., P, & Co.,” the name of the firm; the lender not being 
aware that F. was a member of it, but supposing it consisted of M. 
and P. only. ‘The check was satisfied and taken up by P. with 
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notes which he fraudulently induced one T. to execute; and the 
latter, after paying the notes to the holder, brought assumpsit 
against M., P. and F., to compel them to refund. ‘They defended, 
however, and a verdict and judgment was rendered in their favour; 
whereupon T. brought trover against M. alone, claiming that he 
was privy to the fraud by which the notes were obtained, or that 
at all events they had been wrongfully converted to the joint use of 
himself and P. At the trial, M. gave in evidence the former judg- 
ment, without having specially pleaded it, and the court decided 
that it constituted a conclusive bar to T.’s right of recovery. Held, 
that the decision was erroneous. Miller v. Manice, 6 Hill 114. 
FRAUDS, STATUTE OF. (Parol license to enter, extent and 
effect of.) ‘The owner of lands cannot grant the right to enter 
upon and occupy them by rail-road for an indefinite length of time, 
without a conveyance sufficient under the statute of frauds to carry 
a freehold. 

The right of permanently occupying one’s own land in such a 
manner as to deprive the adjoining owner of an easement, cannot 
be acquired under a parol license; such license being revocable 
even after it has been executed. Semble. 

The license, however, is a justification for acts done under it 
while unrevoked. 

Accordingly, in an action against an incorporated company for 
building and continuing a rail-road on a street in front of the 
plaintiffs house, so as to obstruct his right of egress and ingress; 
held, that the company might give evidence of a parol license from 
the plaintiff to build the road, and thus defeat his claim for all 
damages sustained while the license remained unrevoked. Miller 
v. Auburn R. R. Co., ib. 61. 

A license to build and maintain a bridge on another’s land may 
be proved by parol, and is not such an easement or interest in land 
as to be within the statute of frauds. 

Such license is either irrevocable, or can only be revoked on 
payment of all expense and damage. Ameriscoggin Bridge v. 
Bragg, 11 N. Hamp. 102. 

(Destruction of deed does not revest title.) The surrender or 
destruction of a deed of lands will not operate to revest the grantor 
with the title. 


| 
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The plaintiff being seized and possessed of land under an un- 
recorded deed executed by A., contracted to sell to B., and for that 
purpose destroyed the deed from A., who at the plaintiff’s request 
made a new conveyance to B.; all parties supposing this to be the 
proper mode of transferring the title. Held, that though the deed 
to B. was recorded, the title still remained in the plaintiff. Raynor 
v. Wilson, 6 Hill 469. 

GUARANTY. (Contract to indemnify—When cause of action 
arises.) In an action on a contract to indemnify and save harm- 
less against the claim or demand of a third person, the plaintiff 
must show that he has been actually damnified. 

Accordingly, where the declaration averred that judgment had 
been recovered against the plaintiff on the claim or demand, but 
did not show that he had paid any part of it, or been subjected to 
loss or expense; held, insufficient. Aberdeen v. Blackmar, ib. 324. 

2. (Construction of.) A letter of guaranty, addressed by the de- 
fendant to a mercantile firm, was as follows: “If you will let A. 
have one hundred dollars worth of goods on a credit of three 
months, you may regard me as guarantying the same.” Held, 
that notice of acceptance was not necessary to render the defendant 
liable, but that he became absolutely bound the moment the goods 
were delivered in compliance with the guaranty. 

Held farther, that though the firm, on delivering the goods to 


A., took his note payable in “three months,” 


without excluding 
days of grace, this was not a variance from the credit proposed 
by the guaranty. 
A guaranty, like other commercial contracts, must be construed 
with reference to the known usage of trade. 
If a guaranty propose a certain credit, that particular credit 
must be given, or the surety will not be bound; and a variance of 
three days will be fatal. Smith et al v. Dann, ib. 543. 
INSURANCE. (Parol evidence to vary policy— What interest in- 
surable—Description of thing insured—Insurance for “ whoever 
it may concern” —Deviation.) The contract of assurance must 
| always be made in writing. The terms of the contract must be 
sufficiently expressed, every necessary stipulation being inserted. 
The policy is the contract between the parties, and, as a general 
39* 
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rule, all proposals or conversations prior to the subscription, are 
considered as waived, if not inserted in the policy, or in a memo- 
randum annexed to it. Correspondence, or other communications 
cannot be referred to, unless to explain some ambiguity, or to sus- 
tain an allegation of error or fraud, or some fact that would have 
affected the risk. 

Parol evidence is admissible to establish the truth or falsehood 
of a representation made to obtain a policy, or to show who is 
included in a policy made for the benefit of whom it may concern. 
But where a party is expressly named, and his interest specified, 
or legally understood or presumed, the policy cannot be changed 
or altered by parol evidence, unless on an allegation of fraud, error, 
or other legal cause. 

Policies of insurance are to be construed like any other written 
contract, in which the intention of the parties must be sought in 
the instrument itself. Plain mistakes, and frauds, may be corrected. 

All losses or risks may be insured against, except such as are 
forbidden by public policy, or positive prohibition, or those occa- 
sioned by the misconduct or fraud of the insured. 

It is essential to the contract of insurance, that there should be 
an interest at risk; but not that the thing insured should have 
what is properly called a value, or price, or be assignable. 

Policies may be effected on a future interest, but the interest 
must subsist at the time of the loss, to give rise to a claim for 
indemnity. 

A mortgagee, or creditor having a lien on property, has an 
insurable interest. It makes no difference that a superior lien exist 
in favour of another, if anything remains for the insured. A lien, 
which is invalid, wil! not create an insurable interest; but it is 
sufficient, if it can be enforced between the contracting parties. 
Thus the interest of the mortgagee in an unrecorded mortgage, is 
an insurable one, though the mortgage would be without effect as 
to third persons. 

The interest of the party by whom property is held as security, 
is an insurable one. Hence the right of agents, consignees and 
factors, to insure the goods of their principals. 

Where the policy on a steamer, obtained by the owner, does not 
prohibit him from selling, he can do so without forfeiting it, if the 
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insurers are not thereby put in a worse situation; and where he 
retains a mortgage, or a privilege thereon as vendor, he will have 
an insurable interest, and may recover on the policy. It is not 
necessary that the interest dt the time of the loss, should be the 
same as that existing when the policy was obtained. 

The vendor of a steamer or other vessel, has a privilege on the 
thing sold, in the same manner as the vendor of other property. 

A general description of the thing insured is sufficient. One 
owning but a part of a ship, or of a quantity of goods, or a mort- 
gagee may insure generally, without specifying his interest. 

An application for insurance for whoever it may concern, is 
sufficient notice to put the insurers on their guard, and to throw 
upon them the obligation of inquiring farther, if other information 
be desired, 

A deviation is the increasing, or varying of the risk insured 
against without necessity, or reasonable cause. 

Where a boat, on which insurance had been effected by an 

owner or vendor retaining a privilege, is removed to the opposite 
side of the river by the marshal of a court in which she had been 
libelled, and there kept by him, there being no proof that the risk 
was at all increased, it wil! not amount to such a deviatiot as to 
forfeit the policy; nor will it be forfeited by the fact that she had 
not a captain and crew on board when so laid up. When on a 
voyage, or in a port receiving or discharging cargo, a boat should 
be properly manned and officered; but it is neither usual, nor 
necessary, when laid up. Bell v. The Western &c. Ins. Co., 5 
Robinson 423. 
LANDLORD AND TENANT. (Continuation of tenancy.) Ifa 
tenant remain in the occupation of premises for several successive 
years under distinct demises from year to year executed by the 
same landlord, the whole pericd will be regarded as one term for 
the purpose of continuing the right of distress. 

Accordingly where, on the expiration of a demise under seal for 
a year, the landlord executed a new lease to the tenant for another 
year at a different rent, and, on the expiration of the latter, the 
term was extended by agreement for a third year: Held, that the 
landlord might distrain during the third year for rent which fell 
due at the end of the first. Webber et al v. Shearman, 6 Hil! 20. 
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2. (Right of distress when restrained by agreement.) Where a 


lease for years contained a clause providing that the landlord 
might distrain or sue for the rent if it remained unpaid for twenty 
days next afier the days of payment specified, and no words were 
added negating his right to do so before; held, that the clause was 
nugatery, and that the landlord might distrain immediately after 
the rent fell due. Hill v. Stocking, ib. 278. 


MASTER AND SERVANT. (Liability for negligence of servant.) 


A plaintiff suing for negligence must himself be without fault. 

Where several servants were engaged at the same work, and 
one of them was injured by an act of negligence in which all par- 
ticipated, the master being absent at the time; held, in a suit 
brought against the master for the injury, that the servant could 
not recover, though the act complained of was done under the 
superintendence of a foreman appointed by the master, and the 
servant was under age. 

Semble, that even had the servant been free from all negligence, 
he could not have recovered against the master. Brown vy. Maz- 
well, ib. 592. 

(Non payment of wages sufficient excuse for leaving.) A tutoress, 

employed for a term of years, at a yearly salary, who leaves her 
employer before the expiration of the term, on account of his failure 
to pay her salary either quarterly or annually, will not thereby 
forfeit the amount already due. The defendant’s failure to pay 
released her from her contract. Lefrancois v. Charbonnet, 5 
Robinson 185. 


NAMES. (The effect of the word “junior.”) The word junior 


forms no part of the name of the person to whose name it is usually 
affixed, but 1s merely descriptive of the person intended; and is 
usually adopted 9 designate the son where a father and son both 
have the same christian name as well as the family name. 
Where two persons have the same name, and a deed is given to 
one of them omitting the word junior, it is only presumptive evidence 
that the eldest person of the name, and who will answer the des- 
cription in the deed in other respects, was intended as the grantee; 
which presumption may be rebutted by showing that the grantor 
intended to convey to the youngest one, by the name and descrip- 
tion in the deed. Padgett vy. Lawrence et al., 10 Paige 170. 
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NUISANCE. (Action by individual for.) ‘The act of keeping a 
large quantity of gunpowder in a wooden building insufficiently 
secured, and situated near other buildings, thereby endangering 
the lives of persons residing in the vicinity, amounts to a public 
nuisance. 

If an explosion occur in consequence of the burning of the 
building where the powder is kept, and an individual is wounded 
or injured by it, he may maintain an action for his damages against 
the party guilty of the nuisance; and the latter will be liable, 
though the fire was not occasioned by his negligence. Myers v. 
Malcolm et al., 6 Hill 292. 

PARTNERSHIP. (Authority implied from knowledge and acqui- 
escence, when not.) ‘Though it appeared that each of two partners 
had repeatedly, with the knowledze and assent of the other, indorsed 
accommodation notes in the firm name; held, not sufficient evi- 
dence that either of them was authorized to sign the firm name to 
a note as maker and surety. Early v. Reed, ib. 12. 

2. (Liable for money paid to their use.) The agent of a company, 
with the assent of his principals, and in order to raise money for 
their benefit, drew a bill of exchange in his own name on a part of 
them, payable to the order of A., who indorsed it for the accom- 
modation of the company. The drawees accepted the bill, and it 
was discounted by a bank and the proceeds applied by the agent 
in the company’s business. A. was obliged to pay it on its be- 
coming due, and he afterwards brought an action against all the 
members of the company to recover the amount, Held, that 
though they were not jointly liable on the bill, A. could recover 
under the common counts as for money paid to their use. Allen 
v. Coit, ib. 318. 

3. (Notice of dissolution.) Notice of the dissolution of a firm to one 
of its former customers may be inferred from circumstances. Cod- 
dington v. Hunt, ib. 595, 

4. (When feme covert may be a partner.) Where a feme covert 
entered into a written agreement with her son to form a copart- 
nership with him, which agreement provided for a copartnership 
in fact, and for a continuance of the same for a period beyond the 
death of the husband of such feme covert, and such copartnership 
commenced under such written agreement during the coverture of 
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such feme covert, and continued after the death of her husband 
for upwards of six years to the time of her own death; held, that 
such copartnership related back to the time of the execution of 
such written agreement, so as Lo give both parties the same benefit 
which they would have been entitled to, if the feme covert had not 
been married when the copartnership originally commenced. Eve- 
rit et al. v. Watts, 10 Paige 82. 

PLEADING. (Plea of an account stated bad.) To a declaration 
containing the common counts, the defendant pleaded that he and 
the plaintiff accounted together in respect to the moneys now 
claimed by the latter, and divers sums of money then due the de- 
fendants, alleging that, on such accounting, the defendant, at the 
request of the plaintiff, credited and allowed all the moneys men- 
tioned in the declaration, and that a balance was found due the 
defendant of $700, which the plaintiff promised to pay. Held, 
that the plea was bad even on general demurrer. Bump etal. vy. 
Phenix et al., 6 Hill 308. 

PRESUMPTION, (Of life.) The presumption is that a party 
continues to live until some evidence is offered to rebut it. But 
evidence that he has not been heard of for the term of seven years, 
rebuts this presumption of the duration of life. 

In such case the death is not generally presumed to have oc- 
curred until the expiration of the time. 

The jury may find, as a matter of fact, that a party died within 
a much less period after he was last heard of, on circumstantial 
evidence which leads their minds to sucha conclusion. Smith v. 
Knowlton, 11 N. Hamp. 191. 

PRINCIPAL AND AGENT. (Authority to sell implies authority 
to warrant.) An agent authorized to sell an article is presumed 
to possess the power of warranting its quality and condition, 
unless the contrary appear; and this, whether the agency be 
general or special. Nelson v. Cowing et al., 6 Hill 336. 

2. (Power coupled with an interest when—General lien.) Where a 


cabinet maker, upon his going abroad on account of ill health, em- 
ployed an agent to carry on his business, and gave him the full and 
entire possession and control of his property, with a written power 
to sell all or any of the furniture, stock and property which might 
at any time be in his hands, and to apply the proceeds to the se- 
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curity or payment of a specified note, indorsed by such agent and 
a third person, or of any other note given in renewal of the 
same, or for which the agent might become responsible : held, that 
the possession of the property being connected with the power for 
the protection and indemnity of the agent, as well as for other pur- 
poses, the agent had a power coupled with an interest, which sur- 
vived, upon the death of the cabinet-maker while he was abroad ; 
and authorized the agent to sell the property, for his protection 
and indemnity, after such death. 

Held farther, that this equitable mortgage of the property being 
accompanied with an actual delivery of the property to the agent, 
and a continued possession in him, it was not necessary to file it 
as a chattel mortgage to make it valid. 

A factor has a lien upon the property of the principal in his 
hands, and may retain for a general balance, including responsi- 
bilities incurred in the execution of his agency. Kaapp vy. Alvord, 
10 Paige 205. 

3. (Revocation by death.) Where an agency, constituted by 
writing, is revoked, but the written authority is left in the hands 
of the agent, and he subsequently exhibits it to a third person, 
who deals with him as agent, on the faith of it, without any notice 
of the revocation, the act of the agent, within the scope of the au- 
thority, will bind the principal. Beard y. Kirk, 11 N. Hamp. 
397. 

SET-OFF. (Commencement of suit.) The filing of a declaration 
is not the commencement of a suit, but the commencement dates 
from the tinfe of actual service upon the defendant. 

Accordingly, where the declaration was filed and a copy de- 
livered to a person to be served on the 2d of June, but no service 
was made until the 8th of the same month, and on the 7th the 
defendant purchased a note against the plaintiff; held, that the 

| note belonged to the defendant when the suit was commenced, and 
therefore might be set off. Johnson v. Comstock, 6 Hill 10. 
SLANDER. (Evidence of different words from those laid.) In 
an action for slander, the plaintiff may show that the words laid 
| in the declaration were repeated on various occasions, although 
| the declaration contains but one count. 
Actionable words different from those laid in the declaration, 
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however, cannot be given in evidence, unless the statute of limita- 
tions has run in respect to them. 

Whether such words can be given in evidence even where the 
statute of limitations has run, guere. Root v. Lowndes, ib. 518. 

SURETY. (When discharged by time given to principal.) An 
agreement with the principal, to extend the time of payment, 
which will have the effect to discharge his sureties, must be an 
agreement which the principal can enforce as a binding agreement 
between him and the creditor ; and must be founded upon a suffi- 
cient consideration. 

Where the creditor agrees to give time of payment to the prin- 
cipal debtor, in consideration that he will pay a part of the debt, 
where the whole is payable immediately, or that he will pay in- 
terest on the debt when he was by law previously bound to pay 
interest, or in consideration of a parol promise which is void by 
the statute of frauds, or in consideration of an executory promise 
to pay an usurious premium at a future time, such agreement to 
extend the time is not founded on a sufficient consideration to sup- 
port it, and will not discharge the sureties. But an agreement 
with the principal debtor to extend the time of payment, without 
the consent of the sureties, founded upon an usurious premium for 
the forbearance, which premium is actually paid to usurer at the 
time of making the agreement, is a suflicient consideration to sup- 
port the agreement, and will discharge the surety. Vilas et al. 
v. Jones et al., 10 Paige 76. 

2. (Contribution.) The doctrine of contribution is not founded on 
contract, but is the result of general equity, on the ground of 
equality of burthen and benefit, and is equally so among principals 
as among sureties. 

It would seem that a discharge of one surety, discharges the 
other sureties for such proportion only of the debt, as, upon a pay- | 
ment of the whole debt, they would be entitled to have recourse 
to him for. Fletcher v. Grover, 11 N. Hamp. 368. 

USURY. (Discount of negotiable paper not usurious.) Where the 
holder and apparent owner of negotiable paper, sells it to a bona | 
fide purchaser, at a discount, representing it to belong to himself 
and to be business paper, the transaction is not usurious as be- 
tween the vendor and vendee of the paper, although the repre- 
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sentation of the vendor was false, and it was in fact paper which 
had been made for the purpose of being sold at an usurious dis- 
count in the market. Holmes et al. v. Williams, 10 Paige 
326. 

WILL. (Execution of—Form and effect of attestation clause.) 
An attestation clause, showing upon its face that all the forms re- 
quired by the statute have been comptied with, is not absolutely 
necessary to the validity of a will; as the subscribing witnesses 
will be permitted to prove that the forms were in fact complied 
with, although the attestation clause is silent on the subject. 

And after the death of the subscribing witnesses, a compliance 
with any of the forms required by the statute and not noticed in 
the attestation clause, may even be presumed from circumstances. 

Although the attestation clause to a will states that all the for- 
malities required by the statute in the execution of the will have 
been complied with, the fact may be disproved by the subscribing 
witnesses. 

But a proper attestation clause, showing that all the statute for- 
malities have been complied with, will, in the absence of proof to 
the contrary, be presumptive evidence of the fact, after the death 
of the subscribing witnesses, or where, from the lapse of time, the 
witnesses cannot recollect what took place at the execution of the 
will. 

A proper attestation clause is also important to show that the 
person who prepared the will knew what formalities in its execu- 
tion were required, and to raise the presumption that he gave to 
the testator the necessary information in relation thereto: or if he 
was present at the execution of the will, that he took care that 
such formalities were complied with. 

It is proper that the whole attestation clause should, at the time 
of the execution of the will, be read over in the hearing of the 
witnesses and of .he testator. And where the testator is illiterate, 
it is also proper that the whole will should be deliberately read 
over to him in the presence and hearing of the witnesses ; and that 
the fact of such reading in his presence should be stated in the at- 
testation clause; or at least the witnesses should, by inquiries ot 
such illiterate testator, ascertain the fact that he is aware of the 
contents of the instrument which he executes and publishes as his 


VOL. V. 40 
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will, and that he is possessed of a competent understanding to make 
a testamentary disposition of his property. The neglect, how- 
ever, of these precautions, will not render the will invalid, if the 
court and jury before whom the question of its validity is tried 
are satisfied, upon the whole evidence, that the will was duly exe- 
cuted, and that the testator understood its contents. 

Where any of the formalities required by the statute, in the exe. 
cution of a will, are not substantially complied with, the will is 
void. Chaffee v. The Baptist Convention, ib. 85. 
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CRITICAL NOTICES. 


1.—Reports of Cases Argued and Determined in the Superior 
Court of Judicature of New Hampshire. Volume XI. Concord: 
Published by Asa M’Farland. 1844. 


We have heretofore called the attention of the profession to the 
admirable series of reports published in New Hampshire. The su- 
perior court of that state is distinguished by sound learning—and its 
decisions are prepared with discrimination and good taste. In ex- 
amining the present volume, we have found many cases presenting 
points of novelty and interest. Some of these cases will be found 
under the head of Selected Cases in this Number. 


2.—A Treatise on Poisons in relation to Medical Jurisprudence, 
Physiology, and the Practice of Physic. By Roperr Curistt- 
son, M.D., F. R.S.S. First American from the Fourth English 
edition. Philadelphia: Ed. Barrington & Geo. D. Haswell. 1845. 


We hail with pleasure an American edition of this valuable work. 
It is well known and needs no commendation from us, The author 
has with singular industry brought within the compass of a single 
volume, every variety of useful information and illustration con- 
nected with the subject. It is an invaluable addition to the library 
of the advocate. We trust that the enterprising American publishers 
may meet the patronage of the profession, and be the gainers by 
their placing within our reach at a moderate price, this excellent 
compendium. 
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3.—Memoirs of the Rhode Island Bar. By Wiux1ns Urvixe Esa. 
Boston: Thomas H. Webb & Co, 1842. pp. 311. 


Tue Rhode Island bar has always been distinguished for its 
ability. Many of its members are extensively known and honoured 


at the present day, and from this most amusing account of some of 


the early Advocates of this spirited little state, it would appear that 
an unusual proportion of learned and successful lawyers were always 
embraced within its limits. 

Interspersed with anecdotes and narratives merely professional, 
this book contains memorials of colonial times, of interest to every 
class of readers, We trust Mr. Updike (who we presume is a des- 
cendant of one of the subjects of these memoirs), will proceed in 


these personal narratives, for which he seems so well qualified. 


4.—The Duties and Liabilities of Sheriffs in their various rela- 
tions to the public and to individuals, us governed by the prin- 
ciples of common law and regulated by the statutes of New 
York, revised, corrected and enlarged. By Orts Auten, Coun- 
sellor at Law. Albany, William & A. Gould; and Gould, Banks 
& Co., New York. 1845. 


Tuts is a respectable compilation. The duties of a sheriff at the 
common law are stated by the author with correctness. The deci- 
sions of the New York courts applicable to the subject, and the sta- 
tute regulations of the state, are noticed with some degree of care, 

The acknowledgment of the compiler’s obligation to the work 
which he has revised, corrected and enlarged, if more direct, would 
have been more proper. 
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SELECTED AMERICAN CASES. 


Backus et al v. Lebanon et al. (11 N. Hamp. Rep. 20). 


PeTITioN FoR A uIGuway. On the coming in of the report of 
the committee, laying out a highway, according to the prayer of the 
petition, it appeared that a portion of the highway was laid over the 
Fourth New Hampshire turnpike, By the charter of the turnpike 
corporation, granted in 1800, the grantees were constituted a cor- 
poration, willout limitation of time; and power was granted them to 
make a road, to erect gates, appoint toll-gatherers, take tolls, and to 
prevent persons from passing without payment. There was a clause 
also, by which the state reserved the right, at the expiration of forty 
years, to resume the same, on paying the corporation the sums 
expended originally and for repairs, with twelve per cent. interest, 
deducting therefrom the amount of tolls received. 

Objections being made, in the common pleas, to the acceptance of 
the report, the case was transferred for the consideration of this 
court. 

Parker, C. J. It is admitted that the charter, under which the 
Fourth New Hampshire turnpike corporation has been organized, 
and has constructed its road, is a contract, and within the protection 
of the clause of the constitution of the United States, prohibiting the 
several states from passing any laws impairing the obligation of 
contracts. But what is the contract? It is a grant, to the individuals, 
of a right to organize and form a corporation, with power to construct 
and keep in repair a road in a certain place; to erect gates, take 
tolls, and prevent persons from passing without payment. That 
grant has taken {ull effect. The organization has been made; the 
road has been constructed; and the evrporativn has been in the full 

40* 
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exercise of all its powers. But we look in vain for any stipulation, 
that the property acquired by the corporation under that contract, 
whether that property be corporeal or incorporeal, shall be exonerated 
from contributing, like other property, to the public burdens, or be 
exempted from any liability to which property is usually subjected 
in the hands of any citizen of the state. There is nothing in the 
terms of the grant, nor in the nature of the case, to show a contract, 
express or implied, that the property of the corporation should not 
be taken for the public use, if it holds any of such a nature that the 
public exigencies may require it fur that purpose. No clause of the 
charter has been cited which has the most remote tendency to show 
any express stipulation of that character. Nor can such a stipulation 
be inferred from the grant of a right to organize as a corporation; 
or from the grant of a right to acquire property for a particular use, 
and to take a compensation, in the shape of tolls, for the use of it. 
Nor can it be in‘erred from the nature of the property. The fact 
that the corporation does not own the fee of the land over which the 
road is constructed, does not imply any such stipulation, nor the fact 
that a part of the property is a franchise. We are not aware of any 
principle by which the power of eminent domain is to be restrained 
from operating upon property of either description. It may be as 
necessary to take the property of an individual, for public use, where 
he owns only an incorporeal hereditament, as where he owns the 
fee simple. And the property of a corporation possesses no greater 
immunity. 

It does not impair the obligation of a contract, therefore, to take 
any of the property of this corporation for the public use, because 
there is by the charter no contract of that character, express or 
implied. And if ‘the taking of the property may, incidentally, even 
put an end to the exercise of the corporate powers, because there is 
nothing left for their exercise, that will not prove that the property 
may not be taken. There is no contract that the corporation may 
not be dissolved, or its operations be suspended, by a subsequent 
exercise of the power of eminent domain, if their property, franchise 
included, is of such a nature that that power may operate upon it. 
The first and second exceptions roust, therefore, be overruled. 7 N. 
H. Rep. 35, Piscataqua Bridge v. N. H. Bridge; 8 N. H. Rep. 398, 
Barber v. Andover; Peirce vr. Somersworth, 10 N. H. Rep. 369. 
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The corporation, like the individual, is guarded from a despotic 
exercise of power. Whatever is taken must be paid for. And it 
may be true that the power does not extend to the destruction of 
rights, avhether individual or corporate, merely because an opinion 
exists that it may be beneficial to the public that they should be 
extinguished. It may be that the power does not extend to cases 
where no public use can be had of what is taken, even if a provision 
for compensation is made. It is not necessary to settle that here. 

But it is argued that the state, having made provision for a way 
here, which may be used by the public, cannot make farther provision 
for the same object, and take the franchise of the corporation for 
that purpose; and, farthermore, that as the charter contains a pro- 
vision by which the state may acquire the property, on certain terms, 
the right of eminent domain is thereby provided for, and that it cannot 
be exercised in any other mode. 

Had the charter contained an express stipulation that the property 
of the corporation should never be taken in the exercise of the power 
of eminent domain, the question would at once have arisen, whether 
it was competent for any legislature to make a contract of that 
character—whether any legislature has authority, by contract, to lay 
restrictions upon this power. We have already had occasion to 
indicate a pretty strong impression upon that subject; and it is only 
necessary, at this time, to say, that we have as yet seen no reason 
to change the views heretofore suggested. 7 N. H. Rep. 69; (10 N. 
H. Rep. 138, Brewster v. Hough.) 

The fact that the public may now have a use of the road constructed 
by the turnpike corporation, does not show that the public interest 
may not require that a public highway be laid over the same ground. 
The right at present enjoyed, although a public use, is of a limited 
character, subject to the payment of a toll; and there may be a 
necessity for an open public highway, which all the citizens may 
use free from charge. ‘The use which already exists is of the same 
nature with that which will exist if an open public highway is laid 
out; but the right to use is not the same. The public are entitled to 
have not merely a way, but a free passage, such as is enjoyed in 
other parts of the state, whenever the public exigencies shall require 
such a right of way; and there is nothing in the nature of the cor- 
poration, or of the property it holds, to prevent the existence and 
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exercise of this right. It is not admitted that the legislature, having 
granted a fee to an individual, may not take that fee for public use, 
paying a compensation, if it can be shown that the public necessities 
require that the whole fee be taken. This would not annul, or 
abrogate, or impair, the contract by which the grantee acquired the 
property, but would be in effect a repurchase, through the power and 
right of eminent domain; and that purchase may be in tnvitum, if 
the owner does not consent to part with the property. 

Nor does the provision of the charter by which the legislature 
reserved the right to purchase the property, with the consent of the 
corporation, (given through their acceptance of the charter,) prove, 
by any means, that the right of eminent domain was thereby sur- 
rendered; even if the legislature might be supposed to possess the 
power to make such a surrender. ‘That provides a mode by which 
the government might, after a certain period, come into possession 
of all the property of the corporation; and a mode which would not 
have existed, but for the provision in the Charter itself But this 
reservation does not seem to us to imply, in any manner, a relinquish- 
ment of any right by which the property of the corporation, or a 
part of it, might be taken for public use. If the legislature should 
grant land, to an individual, in fee, with a reservation of a right, at 
the expiration of a term of years, to resume the property granted, 
upon the repayment of the purchase money with interest, that could 
not be construed as implying that a public highway should not be 
laid through it, in the ordinary exercise of the power of eminent 
domain. And the principle would be the same, if the tract was of 
such a shape and character, that the whole of it was afterwards 
required by the public exigencies. 

It is farther contended, that the power to take by eminent domain 
cannot be transferred to any subordinate agent, but must be exercised 
by the state itself ‘The argument seems to be, that each individual 
exercise of the power must be by a legislative act. No authority is 
cited in support of this proposition; and it is certainly in conflict 
with the practice of this government from its first institution, and it 
is believed with that of all others of the United States. As early as 
1639, the colony of Massachusetts Bay made provision for laying 
out highways through the action of the court of the county, and the 
appointment, by such court, of individuals for that purpose. Char- 
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ters and Colony Laws 126. In 1641 and 1642, the inhabitants of 
the settlements, then existing in New Hampshire, united themselves 
to the Massachusetts colony. On the separation, in 1680, and the 
organization of a provincial government here, it was enacted by the 
assembly, that the laws they had furmerly been governed by should 
be the rule in judicial proceedings, so far as they would suit our 
constitution, and not be repugnant to the laws of England, until 
others were legally published. And in 1719 an act was passed by 
which the court of quarter sessions were empowered to appoint 
committees to lay out highways. Prov. Laws 153. Similar pro- 
visions, authorizing the courts of the counties to exercise a jurisdiction 
for this purpose, have been enacted, and acted upon, without any 
question respecting their constitutionality, up to the present time. 
It would require very strong reasons to authorize us to break in 
upon, and condemn, this continued practice of two centuries; but 
none have been suggested, and none present themselves to us. If 
the power of eminent domain is exercised through the action of 
general laws, and judicial tribunals, there is probably quite as little 
danger to be apprehended from its abuse as in any mode which can 
be devised. 

To the last exception, the answer of the counsel for the petitioners 
is conclusive. This case is within the express exception of the clause 
in the constitution which provides, that “In all controversies con- 
cerning property, and in all suits between two or more persons, 
except in cases in which it has been heretofore otherwise used and 
practised, the parties have a right to a trial by jury,” &c. By the 
long course of lezislation, to which reference has just been made, 
the damages occasioned by the laying out of highways were to be 
assessed by the court, or by a committee; and no provision is found 
for the intervention of a jury, in cases of that character. It had, 
therefore, been * otherwise used and practised,” for nearly a century 
and a half before the adoption of the constitution; and a similar use 
and practice has prevailed from that period up to the present time. 
The case is not only within the express language of the exception, 
but there is, from these circumstances, abundant evidence that it 
must have been within the view of the framers of that instrument. 

It can make no ditlerence that the power or right to take property 


for a public highway, is applied to property ofa different character 
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from that to which it had been applied before the adoption of the con- 
stitution. The principle is, that there is an express exception to the 
constitutional provision providing for a right to a trial by jury, of 
those cases in which it had been “otherwise used and practised ;” 
and it had been otherwise used and practised in all cases where 
property was taken for public use, by the laying out of a highway. 
The case, therefore, falls within the principle, although the character 
of the property taken may in some respects be different. 

For these reasons, the exceptions must be overruled, and the case 
remitted to the common pleas, with directions to accept the report 
of the committee, and establish the highway. 


Williams v. Little (11 N. Hamp. Rep. 66). : 


AssuMPsiIT upon two promissory notes, for $1765 60 each, dated 
February 5, 1834, payable by George Little, the defendant, to 
Moses P. Little, or order, one in six and the other in twelve months 
from date, and by him indorsed to the plaintiff. 

The de‘endant filed a plea, setting forth that on the Sth of Feb- 
ruary, 1834, he was indebted to Moses P, Little, the payee, who is 
still in full life, and of sound mind, in the sum of $2255 69, and no 
more—ihat it was then corruptly agreed between M, P. Little and 
himself, that for the forbearing and giving day of payment of said 
‘sum, the defendant should pay M. P, Little $1000 over and above 
the lawful interest upon said sum of $2255 69-—and that on the 
same day, in pursuance of said agreement, he executed and delivered 
to M. P. Little the notes described in the plaintiff’s declaration, and 
included therein said sum of 3 1000—all of which he offered to verify 
by his own oath, in pursuance of the statute. Wherefore he prayed 
a deduction of $3000—being three times the amount of the illegal 
interest so taken and secured. 

The plaintiff filed a replication, alleging that no deduction ought 
to be made, because he said that the note described in the second 
count in the declaration was delivered to him by M. P. Little, for a 
valuable consideration, and that he received the same in good faith, 
and without notice that it had been given for any usury, long belore 
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it was due, to wit, December 5th, 1834, which he offered to verify 
by his oath. 

In support of the replication, the plaintiff filed an affidavit, setting 
forth that on the 5th of December, 1834, he lent M. P. Little $2500, 
for which he took his note, of that date; and, to secure the same, 
likewise took of him the two notes of the defendant, which are the 
subject of this action; and that at the time he received them, and 
until the commencement of ihis suit, he had no notice that the notes, 
or either of them, were given, in any part, for usury, or other unlaw- 
ful consideration. 

Parker, C. J. It is contended that the replication of the plaintiff, 
in this case, avoids the matter of the plea in part; that is, in its 
relation to the note described ia the second count; and that the plea 
being entire, and a general answer to the declaration, the operation 
of the replication, by avoiding the plea in part, is to avoid it entirely. 
Without stopping to inquire whether the principle upon which this 
objection is based is not confined to cases where the plea is insuffi- 
cient in law, as an answer to some of the counts, and not applicable 
to cases where the plaintif, by his replication, avoids the plea, as 
to one or more of the counts, but not as to all, (Colby v. Everett, 
10 N. H. Rep. 431, and auth. cited,) it is sufficient in this case to 
say, that technical rules of special pleading, although they may 
apply to some extent in case of this character, do not govern, very 
strictly, pleas of usury under our statute. 3 N. H. Rep, 117, Cope- 
land v. Jones. In fact, no replication is necessary where the plaintiff 
seeks to have the plea rejected because he is a bona fide indorsee 
for a good consideration, before the note was due, without notice of 
any usury. ‘The court will reject the plea, upon the affidavit of the 
indorsee, stating these facts. 3 N. H. Rep. 119, Forbes v. Marsh. 
[t may, however, be convenient to file a replication, and no objection 
is perceived to the course adopted in this case. 

The replication, standing by itself, surrenders the first note to the 
operation of the plea. Had the affidavit been filed without a replica- 
tion, the plaintiff would not, by his affidavit, have brought his case 
within the rule, so far as that note is concerned. It is not averred 
in the replication, or in the affidavit accompanying it, that that note 
was negotiated to the plaintiff before it was due, 


In relation to the note described in the second count, the replication 
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alleges that it was indorsed and delivered to the plaintiff, by the 
payee, for a valuable consideration, and that he received it in good 
faith, and without notice that it had been given for any usury, long 
before it was due, to wit, December 5th, 1534. If the affidavit had 
shown that this was upon an absolute transfer, by which the note 
became the property of the plaintiil, it would have avoided the eflect 
of the plea upon that note. But the affidavit states, that on the 5th 
of December, 1834, the plaintiff lent M. P. Little a certain sum, and 
took his note therefor, with these two notes of the defendant as 
security; and the question arises whether the transfer of this note, 
as a collateral security only, can prevent the defendant from availing 
himself of the defence of usury, in the same manuer he might have 
done if the note had not been indorsed. 

It has been contended that a note indorsed before it is due, in 
consideration of the discharge of a precedent debt, is subject to all 
equities in the hands of the indorsee that it would have been subject 
to had it remained in the hands of the payee; although it is admitted, 
that if indorsed in the course of commercial transactions it would be 
otherwise, And it is thereupon farther contended, that an indorse- 
ment upon a loan of money, or upon a sale for money, stands like 
an indorsement for a precedent debt. 

It is not at all clear that the distinction above suggested is to be 
sustained upon authority. ‘The case Rosa v. Brotherson, 10 Wend. 
85, cited for the defendant, goes to the {ull extent of it; but that case 
is explained, and qualified, in Smith v. Van Lean, 16 Wend. 659, 
where it is held, that “In an action by a bona fide holder of a note, 
obtained before maturity by transfer, the maker cannot set off any 
demand he had against the payee at the time of the transfer, although 
the note was accepted by the holder in payment of a precedent debt, 
unless the note was originally made for the accommodation of the 
payee, or was satisfied whilst in his hands, and fraudulently put by 
him into circulation. Even then, the set-off is not allowable if the 
holder can prove that he received it in the usual course of trade, 
paid value, parted with property, or gave credit on the faith of the 
paper at the time of the transfer.” 

As a matter of principle, the distinction contended for cannot, in 
our opinion, be supported. The party who takes a negotiable note, 


by indorsement, bona fide, before it is payable, in payment of a 
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precedent debt, and discharges that debt, without notice of any defence 
existing against the note, has as meritorious a case as he who receives 
the note in payment for goods sold at the time. 2 Peters’ 8, C. Rep. 
170, 152, Townsley v. Sumrall. If it be said that the one parts 
with his property upon the faith of the promise contained in the note 
which is received in payment for the goods, it may be answered, 
that the other, giving credit to the note, parts with and discharges 
an obligation to pay money, which is, in contemplation of law, pro- 
perty of quite as high a character, He cannot, after such payment 
and discharge, maintain au action upon the debt he has thus dis- 
charged, merely because the maker of the note he received in pay- 
ment might have had some defence against it in the hands of the 
payee from whom he received it. There is a sufficient consideration. 
He has parted with a right. Something more is necessary to enable 
him to recover his debt which he has surrendered. He may be 
restored to his right to recover the amount of his debt, if the maker 
avoids the note in his hands by a defence which arose prior to the 
indorsement. But the holder having thus parted with his property, 
on the faith of a promise which the maker had made negotiable, and 
which bore no marks of dishonour, the question recurs why he has 
not as good and meritorious a title as he who had parted with mer- 
chandise, or incurred responsibilities, upon a similar consideration. 
If the holder may, upon a failure to recover the note in the one case, 
be remitted to his original right, and recover his debt against the 
indorser; he may in the other recover back his merchandise, or its 
value, or the money he has pid. 

Nor are we aware of any policy which should lead to sucha 
distinction. ‘The payment of a debt is, or ought to be, as much a 
commercial transaction as a sale of goods, or a loan of money. If 
it is in the usual course of trade to purchase, it ought also to be in 
the usual course of trade and commercial dealing to pay. 

It might farther be answered, in this case, that the notes were not 
translerred to the plaintiff in payment of a precedent debt. It appears 
from the case that the mouey was loaned by the plaintiff to M, P. 
Little at the same time that he received the notes. 

The plaintiff, however, cannot sustain his objection to the reception 
of the plea, for another reason. His title to the note is not such as 
to place him within the principle, that a bona fide hoider of a note, 
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transferred before it is due, without notice, takes it exempted from 
defences which might be made to it in the hands of the payee. Lie 
is not the purchaser of the note. It is indorsed to him, but only as 
collateral security. This is not a commercial indorsement, within 
the principle. It is an indorsement in pledge merely. The general 
property still remains in the payee. If it is collected, it will pay so 
much of his debt to the plaintiff. If not, the debt still remains, and 
the loss is his loss, and not that of the plaintiff. If the payee is 
insolvent, the plaintiff may be unable to collect his debt, and he may 
thus lose the amount of this note; but he will lose it on the debt for 
which this is a collateral security. If the payee is solvent, or if the 
plaintiff can collect his debt of him, the collection of this note would 
be entirely for the benefit of the payee, and not for the benefit of the 
plaintiff, notwithstanding the indorsement; and on the payment of 
the debt due from the payee to the plaintiff, all right of the latter in 
the note would be at an end. The plaintiff has only a special pro- 
perty in the note, the general property remaining in the payee. 

In Coddington e. Bay, in error, 20 Johns. R. 637, cited and 
relied on in 10 Wend, 86, the notes had been transferred as security 
merely, for liabilities previously incurred; and it was held that not 
being received in the usual course of trade, nor for a present con- 
sideration, the indorsees were not entitled to hold them against the 
true owner. Mr. chancellor Kent, in delivering his opinion in the 
original case, said, **‘The notes were not negotiated to them in the 
usual course of business or trade, nor in payment of any antecedent 
and existing debt, nor for cash, or property advanced, debt created, 
or responsibility incurred, on the strength and credit of the notes.” 
5 Johns. Ch. R. 57. 

We have already decided, that where a note is thus indorsed in 
pledge, as a collateral security, the indorsee takes it subject to a 
right of the maker to set off a demand against the payee, due to 
himself at the time when he received notice of the indorsement, 
And this was founded on the principle, that where a note is indorsed 
as a collateral security, the general property remaining in the indorser, 
the indorsee takes it like a chose in action not negotiable, subject to 
all defences to which it would be subject in the hands of the indorser 
at the time when notice is given of the indorsement. Jenness v. 


Bean (10 N. H. Rep. 266). 
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But the plea in this case is insufficient, if received. It states, that 
the sum of $1000 is included in the notes sued, for forbearance and 
giving day of payment of the sum of $2255 69; but there is no 
allegation that the money forborne, and upon which the usury was, 
by the agreement, to be paid, or any part of it, is included in these 
notes. Nor is there any thing in the plea from which that fact 
can be inferred. It is settled that the deduction can be made only 
from the money which formed the subject matter of the corrupt 
agreement, or from the interest of that money, and not from any 
other debt. 3 N. H. Rep. 185, Gibson v. Stearns. 

Without entering into the consideration of any other objections to 
the plea, this forms a sufficient reason for its rejection. If the 
defendant should verily it by his oath, no judzment could be rendered 
upon it. 


Goodall v. Marshall (11 N. Hamp. Rep. 88). 


Assumpsit, founded upon a promissory note, made by Alzo Rich, 
the defendant’s intestate, payable to Jeremiah Jordan, or order, and 
indorsed. 

Rich, the intestate, had his domicil in Vermont, and upon his de- 
cease administration was taken upon his estate in that government. 
Having left property in this state, an ancillary administration was 
taken here, and the defendant appointed administrator. 

Prior to the decease of Rich, the plaintiff had commenced an ac- 
tion against him in this state, founded upon this note, which was 
pending at the time of his decease. 

The estate was represented insolvent in Vermont, and also in this 
state, and the plaintiff presented his claim, for allowance by the com- 
missioners, in both states. 

The commissioners in Vermont allowed the claim, and the admin- 
istrators there excepted to the allowance, and filed their exceptions 
in writing in the probate court. Whereupon the plaintiff appealed 
to the county court there, according to the law of that state, and 
the action there is still pending in that court. 

The claim was also allowed by the commissioner in this state ; 
and the defendant, having objected to the allowance, the plaintiff 
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prosecuted his claim by entering this action in the common pleas, in 
pursuance of the statute. 

The defendant moved the court to dismiss the action, alleging, 
and offering to prove, that John Dewey, a citizen of Vermont, was 
the real owner of the note; and he contended that it could not be 
presented or prosecuted against the estate except in Vermont; and 
that if the plaintiff was the owner, the claim having been presented 
and prosecuted in Vermont, it could not be allowed in this state also. 

The plaintiff denied that Dewey had any interest in the note, and 
contended that it was a valid claim against the estate, in this state 
and also in Vermont; and the questions arising upon the motion 
were reserved for the consideration of this court. 

Parker, C.J. The principal questions presented by this case 
have not been settled by any direct judicial decision here; and in- 
volving, as they ofientimes do, a conflict of laws, they have elicited 
some differences of opinion elsewhere. 

When an individual dies possessed of estate in different govern- 
ments, it seems to be settled, as a general rule, that his personal 
property, or movable estate, is to be distributed among his heirs or 
legatees according to the law of the place in which he had his domi- 
cil at the time of his decease. 2% Kent’s Com. 344, Lec. 37. 

But the executor or administrator appointed in that place cannot, 
by virtue of that appointment, prosecute suits in any other state or 
foreign government ; or claim to be recognised there as a represent. 
ative of the deceased; nor can he be made answerable, as such, in 
any state other than that in which he has received letters of admin- 
istration, or done acts which may subject him to liability as execu- 
tor de son tort. 1 N. H. Rep. 193, Sabin v. Gilman; 2 N. H. Rep. 
291, Thompson vr. Wilson; 1 Johns. Ch. Rep. 153, Morrill ». 
Dickey, and cases cited; 7 Johns. Ch. Rep. 45, Doolittle v. Lewis; 
Story’s Confl. of Laws 422. 

It becomes necessary, therefore, in order to the due collection and 
disposition of the personal property which may be left in any other 
government than that of the domicil, that an administration should 
be granted in pursuance of the laws of such government ; and this is 
called an ancillary, or auxiliary administration. 

That the proper office of such an administration is to collect the 
debts due the deceased in that jurisdiction, convert the personal pro- 
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perty into money, and upon a settlement of the administration ae- 
count, to transmit the balance found in the hands of the administra- 
tor, if so directed, to the place of the domicil, is generally admitted. 

That the administrator has, generally, no power to dispose of the 
real property, unless the estate proves insolvent, is also clear. Under 
what circumstances he may obtain a licerfse, and sell for the pay- 
ment of debts, must depend upon the conclusions to be drawn res- 
pecting the relation which the ancillary administration bears to the 
principal administration, and respecting the rights of the creditors to 
demand payment of an ancillary administrator, or to have their 
claims allowed against the estate in bis hands. 

This is a subject of some practical difficulty. Whether the ancil- 
lary administration is to be made an instrument for the payment of 
the debts, or any part of them; and if the latter, of what part, has 
been a subject of considerable discussion. 

If the general principle, that personal property follows the law of 
the place where the owner has his domicil, and is to be disposed of 
and distributed according to that law, was to be applied, without ex- 
ception, in the administration and settlement of estates, it would 
seem to be the proper office of an ancillary administration to convert 
the property into money, and, after deducting the charges and ex- 
penses, to transmit all the residue to the place of the principal or 
original administration, to be distributed by the courts of that juris- 
diction, according to its laws, leaving the creditors, heirs and lega- 
tees to pursue their remedy in that forum. The law of the domicil 
could most readily and correctly be administered in its own tribunals, 
and the property, when converted into money, could easily be trans- 
mitted there. 

But it has been thought that this course would impose an unne- 
cessary hardship upon creditors who were citizens of the government 
where the ancillary administration existed ; and it seems to be gene- 
rally settled that the debts due to such citizens should be paid by the 
ancillary administrator—the surplus only being transmitted to the 
place of the principal administration—and that in case of insolvency 
the assets in his hands are to be distributed among them. Vide 2 
Kent’s Com., Lec. 37; Story’s Confl. 422; 3 Pick. R. 145, Dawes 
v. Head. 

Some opinions exclude all other creditors from having their debts 

41* 











470 SELECTED AMERICAN CASES. 





allowed and paid in the place of the ancillary administration. 
7 Verm. R. 183, Hunt v. Fay—Mr. Justice Mattocks dissenting. 
The point of the decision in that case, however, was, that the claim 
of the creditor was barred by a neglect to present it in this state, 
under the principal administration; which also was not the unani- 
mous opinion of the court. And sce 8 Pick. 475, Davis v. Estey. 

It is apparent, that so far as creditors are permitted to prosecute 
their claims against the ancillary administrator, or the property in 
his hands, an exception must be made to the application of the law 
of the domicil of the late owner. If the debts are provided for in the 
place of the ancillary administration, the mode of payment under 
that administration must be regulated by the lex loci rei site. In 
the case of immovable property, the claimant, or heir, whether he 
derives his title through an intestacy, or as devisee uader a will, can 
take only according to that law. Story’s Confl. 419. And in the 
case of insolvency, the creditors can reach the real property for the 
satisfaction of their debts, only through the instrumentality of the 
same law. 

With respect to movable property, as the title to it is subject to be 
modified, controlled and limited by every nation, as it may think 
proper, with reference to its own institutions, and its own policy, 
and the rights of its own subjects; and as no nation is under any 
obligation of comity to enforce foreign laws prejudicial to its own 
rights, or those of its own subjects (Story’s Confl. 421) it follows, 
that so far as an administration is had of the property in any parti- 
cular government, it must be according to the ler loci. This is uni- 
formly, and it may be said necessarily so in the granting of the ad- 
ministration, the collection of the debts due the estate, the conversion 
of the property into money, and the settlement of the account of ad- 
ministration. No nation or state is believed, in these particulars, to 
act with reference to the foreign law of the domicil of the deceased. 
Thus far the proceedings are analogous to taws regulating the 
remedy; or it may, perhaps, with more propriety be said that those 
proceedings, so far as they look to the payment of debts, are pro- 
ceedings to enforce the remedy. 

And the same law must govern the distribution of the assets, in 
the payment of debts. If there be any conflict in the laws of the 
two places, the government which provides for and sustains the an- 
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cillary administration, if it retains the assets for distribution among 
those of its own citizens who are creditors of the estate, will of course 
provide for their payment according to its own laws. There can 
be no reason, thus far, for the intervention or administration of any 
foreign law. Had those er -ditors pursued the property within their 
own government, in the lifetime of their debtor, it must have been 
accor/ling to the law of that government, excluding any preferences, 
or rules for distribution, prescribed by the lex domieilii ; and the 
same application of the law may well continue after the decease. 

Nor do we see any reason why a different rule of payment or dis- 
tribution should be adopted, if the creditors of other states or nations 
are permitted to come with their claims, and to seek satisfaction out 
of the funds in the hands of the ancillary administrator. If the law 
of the domicil recognised and provided for preferences of one class 
of creditors over another; as, for instance, if by that law the creditors 
by specialty were first to be paid, while the lex loci required the 
payment of all creditors equally ; the courts of the place of the ancil- 
lary administration could not be required, upon any principle of 
comity, to administer the foreign law, and to provide for such pre- 
ferences, to the prejudice of their own citizens, claiming under their 
own laws. Nor could they be asked to administer the foreign law 
among their own citizens, by giving a preference of payment to those 
of them who were creditors by specialty. This conclusion seems to 
be sustained by the general current of authorities in this country. 
Story’s Confl. 439, and cases cited. 

The ancillary administration, therefore, operating only upon the 
property within that jurisdiction, is, throughout its whole proceedings, 
so fer as creditors are concerned, to be governed by the law of the 
place. ‘The property which is subjected to it, notwithstanding it is 
movable, no longer follows the law of the late domicil of its former 
possessor, except in regard to the balance which may be in the hands 
of the ancillary administrator, after the payment of the debts; and 
this will be subjected to the law of that domicil, cither by being 
transmitted to the place of the domicil; or, if special circumstances 
require it, by a decree of distribution, according to that law, in the 
forum of the ancillary administration. It seems to be settled that 
this latter course is within the discretion of the court. 1 Mason’s 
R. 408, Harvey v. Richards; 2 Kent's Com., Lec. 37; 11 Mass. R. 














472 SELECTED AMERICAN CASES. 





256, Stevens v. Gaylord; 3 Pick. R. 144, Dawes ». Head; 6 Verm. 
R. 374, Heirs of Porter v. Heydock; 7 N. H. Rep. 503, Heydock’s 
appeal. See, also, 8 Mass. R. 506; 9 Mass, R. 337. 

This shows, very conclusively, that the position assumed in Dawes 
v. Head, 3 Pick. 141, that the ancillary administrator “is only the 
deputy, or agent, of the executor abroad,” must be received with 
very great qualification at least. He receives his authority, not 
from the executor, but under a different law. He administers the 
estate which comes to his hands, up to the final settlement, under a 
different, and perhaps conflicting law from that under which the 
executor acts; and he is in no way subject to the orders of the 
executor in the performance of his duties. He may, it is true, be 
answerable to him through the operation of the administration bond, 
for the balance ; and perhaps for mal-administration ; and there may 
be a privity between them to a certain extent, but the consideration 
of that is not important at the present time. 

As the movable property must be administered according to the 
lex loci rei site, until it comes to the disposition of the balance in 
the hands of the administrator, is there any sound reason why a 
distinction should be made between creditors, citizens of that place, 
and those who reside in other governments! Or, in other words, shall 
the government which administers the property within its jurisdiction, 
and causes that administration to enure for the benefit of its own 
citizens, exclude the citizens of other states from a participation in 
it, by refusing to entertain their claims? 

The first answer to this question may be drawn from a consider- 
ation of the state of the law relating to the remedies of the creditors, 
preceding the death of their debtor. It would not perhaps be too much 
to say, that there is no nation, possessing just claims to be regarded 
as a civilized government, in which, during a time of peace and 
friendly relations, the subjects or citizens of a foreign state are 
excluded from pursuing similar remedies for the collection of debts 
to those provided for its own subjects, It is sufficient that no such 
exclusion is known to the common law, nor to the statutes of England 
or those of the several United States. So far as regards the relations 
of the latier to each other, any attempt at such exclusion is prohibited 
by the clause of the constitution of the United States which provides 


that the citizens of each state shall be entitled to all privileges and 
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immunities of citizens in the several states. If the creditors of the 
domicil may pursue the property of the debtor in his lifetime, in 
another government, equally with the citizens of the government 
where the property is situated, no sound reason suggests itself why 
they should be debarred of a remedy, and the property be appropri- 
ated exclusively, or in the first place, to the satisfaction of the credi- 
tors in the latter government, on his decease. Even if by permitting 
them to come in, the property may be insufficient to pay all, and the 
creditors in the government where the property is situated be thereby 
compelled to resort to the principal administration, where the debtor 
had his domicil, or to lose their debts, or a portion of them; this re- 
sult is no other than mizht have been attained in the lifetime of the 
debtor, by his withdrawal of the property from their jurisdiction. 

Another answer, and one which seems entitled to weight, is fur- 
nished by the considerations to which we have before adverted, show- 
ing that the ancillary administration, ’so far as creditors are con- 
cerned, is to be governed by the lex loci. If no regard is had to the 
place of residence of the deceased, in the marshalling of the assets, 
and the payment of the debts, no good reason occurs to us why any 
regard should be had to the place of residence of the creditors, in the 
allowance of the claims. 

And besides, it is not quite clear, in cases of actual insolvency, 
where there is sufficient personal property in the hands of the ancil- 
lary administrator to pay the debts due there, that the other creditors 
can reach the real estate, if any, in that place, except by presenting 
their claims there, and having them allowed, in due course, on a 
representation of insolvency. By the law of this state, lands are 
charged with the payment of debts, and an execution issuing against 
the goods and estate of a person deceased, in the hands of his execu- 
tor or administrator, may be extended upon lands which were of the 
deceased. 2 N. H. Rep. 341, Mead v, Harvey. And the adminis- 
trator may sell the lands, under a license, for the payment of debts, 
if they are necessary for that purpose, whether the estate be solvent 
or insolvent. N.H. Laws 355. But iv there is sufficient personal 
estate here to pay all the demands against the estate which may be 
prosecuted or allowed here, it may-admit of question whether license 
ean be granted,on a representation that the estate is insolvent wnder the 
administration of the place of the domicil. If the ancillary adininis- 
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trator has sold real estate, he may be required to pay over any bal- 
ance of the proceeds remaining in his hands to the principal adminis- 
trator, or to account for such balance himself, in the settlement of 
his accounts in the place of the domicil, if he happen to be adminis- 
trator there also. 6 Vermont R. 374; 7 N. H. Rep. 496; 10 Pick. 
R. 78, Jennison v, Hapgood; 8 N. H. Rep. 494, Judge of Probate 
v. Heydock. 

And farthermore, the creditors, where the ancillary administration 
exists, are not bound to present or prove their claims in that place, 
but may rely upoa their remedy in the place of the domicil alone, if 
they so elect. 

For these reasons we are of opinion that where a person, domiciled 
in another government, dies, leaving property in this state, and an 
ancillary administration is taken here, and the estate represented in- 
solvent, all the creditors of the deceased are entitled to prove their 
claims against the estate here, and to have it appropriated in satis- 
faction of their demands. 

We ave aware that the result, thus attained, will not place the 
rights of the creditors, in a state where an ancillary administration 
exists, precisely on the same footing on which they might have stood, 
with reference to the other creditors, had their debtor in his lifetime 
been declared a bankrupt, in the place of his domicil. In that case 
the established law of the United States seems to be, that the credit- 
ors of the place, other than that of the domicil, may resort to the 
property there, without regard to proceedings in bankruptcy; and 
that they may appropriate it, or so much of it as is necessary, to the 
payment of their debts. 5 N. H. Rep. 213, Saunders v. Williams, 
and cases cited. 

The propriety of this American rule, as it has been called, autho- 
rizing the foreign creditors, in the case of bankruptcy, to appropriate 
the property to the payment of their debts, according to the lex loci, 
instead of sending it to the place of the domicil, to be there distributed 


under the proceedings in bankruptcy, has been strongly impugned 
by Mr. chancellor Kent and Mr. justice Story, although they admit 
it to be the settled rule and policy here. If their views are correct, 
and if the disposition of the movable property, situate in a foreign 
government, on the decease of the owner, ought to be founded on 
similar principles, then the result would seem to be that no debts 
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should be paid through the agency of the ancillary administration ; 
but that all the proceeds, after deducting the expenses of the admin- 
istration itself, should be transmitted to the place of the principal 
administration, and all the creditors be compelled to resort thither 
for their satisfaction. But a universal consent to this, as the rule, 
is not to be expected ; the authorities having already settled, that the 
creditors, where the property exists, shall not be compelled to resort 
to the place of the principal administration. 

It is true that the rule just adverted to, allowing the creditors of 
the place where the property is situated to appropriate it, so far as 
is necessary, to the payment of their debts, in cases of bankruptcy, 
might be applied, through the agency of an ancillary administration, 
to the satisfaction of the same class of creditors, and to the exclusion 
of others, after the decease of their debtor. But althcugh it is very 
desirable that rules regulating the rights of creditors should be simple 
and uniform, so far as may be, and that analogous cases should be 
governed by rules having as great an analogy to each other as the 
cases they govern have to one another; still we think there are 
sound reasons why this rule, which thus prevails in bankruptcy, 
should not be applied to the settlement of estates, even if the estates 
be in fact insolvent. In the first place the rule itself, which, in 
bankruptcy, peimits the creditors in a foreign government to seize 
upon the property there, (although it has much of policy to justify 
it, in the protection it gives to the citizens of the government in 
which the property is found, and from which it must be carried in 
order to be distributed under the bankruptey,) would not commend 
itself to an enlightened jurisprudence, which could protect and provide 
for the interests of all the creditors. There are several reasons why 
this rule may be justified, as one of policy, in the existing state of 
things. The property so situated would have been liable to the 
satisfaction of creditors there, through the agency of their own 
tribunals, in the li‘etime of their debtor—the tribunals of the country 
where it is situated cannot administer the law under which the 
debtor is declared bankrupt, or insolvent; nor is provision usually, 
if ever, made for auxiliary proceedings in insolveney—the creditors, 
in the government of the domicil, may well be bound by the law 
which their own legislature, or lawgiver, has provided for them; 
and not be permitted to resort to foreign tribunals, to obtain prefer- 
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ences in cases where their own laws have declared that the proceed- 
ings of their debtor ought to be arrested, and his property divided 
among his creditors. It is only by these, and other reasons of a 
similar character, that the rule in cases of bankruptcy can be made 
entirely satisfactory, if even these can make it so. 

But some of these reasons have little, if any application, in cases 
where the debtor is dead, and where the laws of the several states, 
in which his property is situated, provide for the collection of the 
assets by an administration, and also for the payment of the debts. 
Especially, it cannot be said, in such cases, that the creditors of the 
place of the domicil ought to be bound to the action of their own 


tribunals, and not permitted to go abroad and avail themselves of 


another administration, for the purpose of obtaining satisfaction. 

The next question is, whether the fact that the plaintiff has pre- 
sented his claim in Vermont, and that proceedings are now pending 
there for its allowance against the estate, under the principal ad- 
ministration, can avail! to defeat the claim here. 

The mere pendency of a suit in that state would have been no 
bar to an action brought here, against the intestate, in his lifetime. 
9 Johns. R. 221, Brown v. Joy; 5 N. H. Rep. 325, Weeks v. Pearson. 
And there is as little reason why the mere pendency of proceedings 
against his estate, in another state, should form a bar to the allowance 
of his claim against the estate in this jurisdiction. 

ut we do not place our decision upon this ground alone. The 
considerations already suggested indicate our opinion, that where 
an estate is represented insolvent, all the creditors may pursue their 
claims, and have them allowed, in every government where admin- 
tration is taken; for the purpose of availing themselves of all the 
estate of their debtor, until they have obtained payment of their debts. 

In the view we have thus taken of the matter, it is wholly immaterial 
whether the plaintiff is the absolute owner of the demand, or whether 
he holds it in trust for Dewey, as alleged by the administrator. 

A final ajudication upon the mode and manner of distributing the 
assets, where there is more than one administration, and an actual 
insolvency, is not necessiurily involved in this case, except that it 
follows as a consequence from the principles stated, that there is to 
be a distribution among the creditors who prove their claims, under 
the ancillary administration. ‘That the court there cannot distribute 
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directly to any creditors except those who present their claims, in 
due course, for settlement, is very clear. Whether, in making this 
distribution, regard is to be had to any other claims, seems not to 
be fully settled. In Dawes v. Head, before referred to, an opinion 
is expressed that the proper course is to make a pro rata distribution 
among the creditors, citizens of that state, having regard to all the 
assets in the hands of the principal, as well as in those of the ancillary 
administrator; and having regard also to the whole debts, which by 
the laws of either country are payable out of those asscts, **dis- 
regarding any fanciful preferences which may be given to one 
species of debt over another,’ &c. It is farther said, “the admin- 
istrator here should be held to show the condition of the estate 
abroad, the amount of property subject to debts, and the amount of 
debts, and a distribution could be made upon perfectly fair and 
equitable principles.” In Davis v. Estey, 8 Pick. R. 475, the prin- 
ciple was directed to be applied, in the satisfaction of a judgment 
rendered. 

Cases may exist in which this will prove a perfectly satisfactory 
rule, and accomplish an equal distribution, among all legally entitled. 
But in other eases there may be great difficulty in its application. 
It holds the ancillary administrator to furnish evidence which he 
may have no means of procuring, for he has no control over the 
principal administrator, It may not accomplish the equality which 
is the great object to be attained by it; for if the estate in the hands 
of the principal administrator is greater in proportion to the claims 
there to be paid, than that in the hands of the ancillary administrator 
in proportion to the claims allowed under that administration, no 
decree can be made under the latter which will give the creditors 
there a pro rata distribution, unless their claims have been allowed 
under the principal administration also. It is only when the funds 
collected under the ancillary administration will give the creditors 
in that government as great a share as the others, that the equality 
sought is to be attained by that process, Another objection is, that 
if, by the laws of other governments, there are “ fanciful preferences” 
existing there, the rule cannot be made reciprocal in its operation; 
for in a case in which the ancillary administration exists there, and 
the principal one in a state where by the laws there is to be an equal 
distribution, the courts in which the ancillary administration proceeds 
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must give effect to the preferences there allowed, whether they are 

regarded as fanciful or otherwise; and in that case the surplus of 
the assets, over and above the rateable share of the creditors there, 

will not be transmitted to the place of the principal administration, 

that the creditors there may have an equal share. Besides, if there 
is any thing here which should be distributed with reference to the 

laws of another government, or with reference to the property which 

is to be disposed of by the operation of those laws, we can hardly 

regard the preferences they give as fanciful, or disregard the laws 

themselves, while we take into account the property on which they 

are to act. 

It will deserve farther consideration, when a case arises which 
shall require it, whether it is not the better rule to distribute the 
assets, under the ancillary administration, among all those who have 
entitled themselves to payment, or a dividend, there, without reference 
to the amount of the estate, or claims elsewhere. So long as it is 
open for all to present and prove their claims, this rule will provide 
for as equal a distribution as the laws permit. If creditors fail of 
obtaining a full share, through their own laches, they will have no 
cause of complaint. 

It may be, that upon the final distribution in the place of the 
domicil, among the creditors who have pursued their claims there, 
such regard should be had to the dividends, or payments, which 
have been received in the place of the ancillary administration, as 
to distribute the assets, as far as possible, among those entitled 
according to the law of the domicil. Regard is, of course, to be had 
to such payments far enough to provide that no creditor shall receive 
more than his whole demand, by means of having had it allowed in 
different jurisdictions. But we may well dismiss the farther discussion 
of this matter at the present time. 


Fletcher, administrator, v. Grover (11 N. Hamp. Rep. 369). 


Assumpstt, for money paid, laid out and expended. 

This cause came before this court upon the following agreed 
statement of facts: In 1835, or 1836, the defendant and William 
Abbot purchased a house and land of John J. Ayer, in Concord, and 
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took a conveyance of it. They mortgaged the house and land to 
Ayer, to secure the payment of their joint note for $800, given to 
Ayer for a part of the price of the land purchased, and also mortgaged 
the same to the N. H. Savings bank, to secure the payment of their 
joint note for $2000, for money by them had of said Savings bank, 
and by them paid to Ayer. 

Abbot died; his estate was administered by the plaintiff, and 
represented insolvent. The notes given to Ayer and the Savings 
bank were presented to the commissioner on Abbot’s estate, and by 
him allowed; the former amounting to $916, and the latter to $2080, 
and on those notes, thus presented and allowed, the judge of probate, 
by decree, ordered certain dividends to be paid, viz. on the note to 
Ayer, $96 25, and on that to the Savings bank, $218 57, which 
sums having been afterward paid by the plaintiff, this suit was brought 
to recover contribution of Grover, to the extent of one half of the 
several sums thus paid, and interest from the time of the payment. 

The balance of the note to Ayer, and of the note to the Savings 
bank, still remains due, and Grover liable therefor. 

It was agreed, that if, upon the foregoing statement of facts, the 
court should be of opinion that the plaintiff was entitled to recover, 
judgment should be rendered in his favour, for the sum claimed and 
his costs; otherwise, that judgment should be rendered for the defend- 
ant, for his costs. ; 

Woods, J. This is an attempt, by the representative of one joint 
debtor, to recover of another joint debtor a sum of money, which he 
alleges he has been compelled to pay, and has paid, for that other; 
claiming a right, under the circumstances of the case, to recover a 
moiety of the sums by him paid, as found by the case, on account of 
the joint liability of the intestate and defendant. 

It appears from the case, that the intestate and the defendant were 
joint debtors, in two several sums, amounting in the whole to the 
sum of $2996, which sums were allowed by the commissioner of 
insolvency, against the estate of Abbot, the intestate; and, upon the 
decree of a dividend by the judge of probate among the creditors of 
the estate, the plaintiff was ordered to pay, and did pay, on said 
allowances, the sum of $314 82, and to recover one half of that sum 
this suit was brought. 

And the question that arises upon the case is, whether the plaintiff 
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is entitled to such recovery, it appearing that the plaintiff, out of the 
assets of the estate of the intestate, has paid less than one half of the 
amount of the joint debt of the intestate and defendant. It is a ques- 
tion of contribution among joint promissors. 

The doctrine of contribution is the result of general equity, on the 
ground of equality of burthen and benefit; and is equally so among 
principals, as among sureties. 1 Maddock’s Chancery 235-6, and 
note (2). 

In the opinion, in Campbell v. Mesier, 4 Johns. Ch. R. 334, that 
most learned and profound jurist, Mr. chancellor Kent, has discussed 
the doctrine of contribution, in its great variety of application, with 
his accustomed accuracy and ability ; and affirms that it is “ founded 
not on contract, but on the principle, that equality of burden as to a 
common right is equity ;” that “contribution depends rather upon a 
principle of equity, than upon contract ;” and, that “the obligation 
arises, not from agreement, but from the nature of the relation, or 
quasi ex contractu.” 

Mr. justice Story, in his commentaries on equity, (Story’s Com. 
on Eq. 471-2) in treating of the doctrine of contribution among 
sureties, says, “In cases of this sort, the surety who has paid the 
whole is entitled to receive contribution from a!l the others, for what 
he has done in relieving them from a common burthen; as all are 
equally bound and are equally relieved, it seems but just that in such 
ease all should contribute in proportion towards the benefit obtained 
by all.” 

In exparte Gifford, (6 Vesey 805,) lord Eldon held, that a discharge 
of one surety did not discharge the other sureties; and that, as each 
surety was bound to contribute his share towards the general payment, 
no one could recover over against another who had been discharged, 
unless for the excess paid by him beyond his due proportion. ‘The 
creditor might, therefore, accept a compensation from one surety, 
and still proceed against another to recover his full proportion of the 
original debt, without deducting the composition paid, if it did not 
exceed the proportion for which the surety was originally liable. 

In Stirling v. Forrester, 3 Bligh’s R. 591, lord Redesdale said: 
“if the creditor discharges one of the co-parceners, he cannot proceed 
for the whole debt against the others; at most, they are only bound 
for their proportion.” 
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And Mr. justice pune referring to the doctrine of the case of 
Stirling v. Forrester, says: “the same principle would apply to co- 
sureties.” 1 Story’s Com. on Eq. 477-8, note 3. 

And in the same note that learned judge most distinctly asserts 
and maintains the accuracy and soundness of the doctrine of the 
case of exparte Gifford. 

Pothier also, (Poth. on Oblig. n. 521) maintains the doctrine that 
a discharge of one surety discharges the other sureties for such pro- 
portion of the debt only, as, upon payment of the whole debt, they 
could have had recourse to him for. 

In Batchelder v. Fisk, 17 Mass. R. 464, it was held that in the 
case of an assignment of property from the principal to a surety, for 
the purpose of indemnifying him in part, such assignment will enure 
to the benefit of all the sureties, and that a plaintiff who has received 
money from such a fund can only recover from his co-sureties their 
just proportions, or aliquot parts, of the sum he may have paid beyond 
the sum so received from the property assigned. 

The general doctrine deducible from, and the general position to 
be laid down, based upon and sustained by the well established 
authorities on this subject, would seem to be, that where joint pro- 
missors, or co-sureties, have received equal benefits, or been relieved 
from common burthens, neither shall recover over against another, 
unless for the excess paid by him beyond his due proportion, or 
equal share. 

It appears from this case, that the intestate and the defendant each 
received an equal interest and benefit in the land purchased of Ayer, 
and that in that pirchase the debt was contracted, in part discharge 
of which the sum was paid, of which te recover an aliquot part this 
action was instituted. Upon the authorities, then, by reason of the 
equality of benefit received, the intestate became licble in law and 
equity to pay one half of the debt incurred in the purchase. The 
equality of benefit imposed on the intestate the duty of sustaining an 
equality of burthen. And in thus paying the one half of the debt 
contracted in the purchase, he would pay for nothing more than the 
one undivided half of the land purchased o¢ Ayer; for nothing, in 
fact, beyond the land which he purchased, and which was conveyed 
to himself by Ayer’s deed. 

It farther appears by the case, that the plaintiff from the assets of 
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the estate has paid about one tenth part of the sum contracted to have 
been paid by the intestate and the defendant, instead of the one half 
thereof which the intestate was, upon every principle of equity, and 
by law, bound to pay. 

Upon what principle, therefore, either of reason, justice or law, can 
the plaintiff claim to recover of the defendant for money paid by him 


as administrator upon the estate of the intestate for the use of the 
defendant? 

If a recovery be had, it must be on the ground of an implied 
promise arising upon the equity of the case, to pay money which the 
plaintiff has been by law compelled to pay for and on account of the 
defendant. 

The facts, however, as we have seen, show no such payment for 
the benefit of the defendant, of any such sum of money which the 
defendant ought to pay, as between himself and the intestate. They 
in fact show only a partial payment of the proper debt of Abbot, the 
intestate, and a continuing liability of Grover, to pay the balance of 
the half of the debt which Abbot was bound, and if alive ought to 
pay, for and on his own account, as well as his own proper share. 

But it is contended that the creditors of the estate of Abbot have a 
right to recover, through the plaintiff as their trustee, although Abbot 
himself might not be entitled to recover if he were living, and had 
made the payment which has been made by the plaintiff. We, 
however, are not aware of any principle upon which it can reasonably 
be held, that the administrators of deceased persons, or their creditors, 
can derive greater or other benefits from their contracts with, or the 
equitable relations in which they may have stood while living, to 
/ other persons, than the deceased would be entitled to, if still living. 
Upon the whole, the court are clearly of the opinion, that there is 
no ground upon which the plaintiff can maintain this action. 








